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CASES 

ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 

OF THE 

PROVINCE OF NOVA SCOTIA. 



TRINITY TERM, 1859. 



[There being no official Reporter this Term, the arguments of Counsel, in 
the following case is necessarily omitted.] 



MORTON ET AL. v. CAMPBELL ET AL. 

Where three defendants signed a promissory note upon the back, and the remaining 
defendant upon the face, held that they cannot be made jointly liable with him as 
makers. Wilkins, J. dissentiente. 

Bliss, J. This was an action upon a promissory note by the payees. 
The note is as follows : 

£717. Three months after date I promise to pay Sylvanus Morton, 
Thomas R. Patillo, Francis W. Collins, John Mitchell, Thomas Rees, 
directors of the Liverpool Insurance Association, or order, seven hundred 
and seventeen pounds, value received. 

Liverpool, Jan, \Oth, 1854. 

(Signed) Archibald J. Campbell. 

(Indorsed) Colin Campbell. ' 

M. McLearn. 
John Campbell. 

The four defendants, parties to this note, were all sued as makers of 
the note. 

Archibald J, Campbell suffered a judgment by default. The other three 
pleaded, severally denying that they had made the note. The case against 
them was tried before Wilkins, J. at Liverpool, in May last, when a 
non-suit was ordered by consent, and a rule was granted to set the same 
aside, which came on for argument before the Court during the last Trinity 
Term. 

I am of opinion that this rule must be discharged. I am unable to distin- 
guish the present case from Grinnell v. Herbert, 5 Ad. & Ellis, 466. 
There the note was signed by Herbert Herbert, payable to William GhrinneU 
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6 MORTON ET AL. v. CAMPBELL ET AL. 

or order, and indorsed by the defendant, Edward Herbert , — just as here the 
note was signed by Archibald J. Campbell, payable to the plaintiffs or order, 
and indorsed by the other defendants. In the former case, as in this, the 
payee had not endorsed the note, but the party who indorsed was, as here, a 
stranger to the note, and in chat case, as in this, was sued as the maker of 
the note. That case, therefore, is, in every respect completely identical 
with this ; and the Court of Queen's Bench, pointing out the distinction 
between a bill and a note, held that, in the latter case, such an indorser could 
not be sued as a maker. The Courts in the United States appear to have 
taken a different view; the cases, however, cited to us from them were pre- 
vious to the decision of Grinnell vs. Herbert Whether this would induce 
them to reconsider their judgment, I cannot say ; but we, at all events, are 
bound by the authorities of the Courts of our own country, and their 
decisions must govern ours. Independently, however, of this authority so 
binding upon us, I should never have had, I confess, great doubts how far 
these indorsers could be considered as makers. It is said that they ought 
to be so held, inasmuch as they cannot be liable as indorsers, for want of the 
previous indorsement of the payee, and that as they obviously intended to 
make themselves liable in some way, this is the only one by which that can 
be effected. Whether they can or cannot be held liable as indorsers, or 
would be estopped from contesting this, I do not think it necessary to 
inquire, — for admitting that they could not be sued as indorsers, I cannot 
think that a sufficient reason for treating them as makers of the note. The 
maker of a note is one who signs it — that is, who signs on the face of it. An 
indorser, as the word denotes, is one who puts his name on the back of the 
note. The signature in the two situations is obviously for different pur- 
poses, and the indorsement has thus acquired a well known legal meaning 
and effect, altogether distinct from the signing. To transfer, then, the 
language of promise from the body of the note, where it is applicable to the 
signer of it, to the indorser, would be a confusion of terms, and, what is of 
still greater consequence, it would impose on the indorser a contract of a 
very different character — one of a more extensive obligation than that 
which the law affixes to his indorsement, and which he must be supposed 
to have intended by it 

But besides this intention to indorse in its legal technical meaning, and 
not to make the note, which is to be inferred from the indorsement itself, 
appears to me to be pretty clearly shewn by the evidence that such only 
was the intention here, and such it was understood by the parties. 

The note was given for the cargo of a vessel which was sold at auction by 
the Association of which the plaintiffs were directors. It was knocked down 
to Archibald J, Campbell, though it would seem that the other defendants 
were in some way interested in the purchase, — and so far, perhaps to some 
extent, might be considered as primary liable for the cargo purchased. But 
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MORTON ET AL. v. CAMPBELL ET AL. 7 

when the note, then drawn and indorsed, was brought to the broker of the 
Association — who, as auctioneer, had sold the property — he says he first 
charged the note to Archibald CampbelVs account, and only afterwards 
transferred it to the names of all the defendants, at the request oi Archibald 
Campbell — so that it was then treated, in the first instance, as if made by 
Archibald Campbell only. It also appears that the terms of the sale were a 
note, with approved indorsers^ — and Patillo, one of the plaintiffs, and a 
director, states that they held the note at their office, their security being 
drawer and indorsers. 

It thus seems clear that the three defendants were looked upon — as 
indeed they ware — as indorsers alone ; indorsers in the proper, legal mean- 
ing of the word. As such, their liabihty would only arise upon failure of 
payment by the party who made the note, and on due notice of it to them- 
selves. As makers, they would be liable in the first instance; to hold them, 
therefore, to be such would bo as much opposed, I think, to the true inten- 
tion of the parties themselves, both indorsers and payee, as it would be to 
the legal meaning and effect of such an instrument. 

It would create great confusion, and might well cause alarm, too, in 
every mercantile community, I think, if a contrary decision should be 
held on this subject. 

DoDD, J. The sole question in this case is, whether three of the defen- 
dants, who signed their names on the back of the note, upon which this 
action is brought, can be considered and made liable as joint and several 
makers of the note with the other defendant, Archibald J, Campbell^ who 
signed it in the usual manner as a maker, five or six days before they did. 
The note, on its face, bears strong evidence of the fact, that when prepared 
by Roberts^ the broker of the Company, and signed by Campbell^ that it was 
not intended to be a joint and several note, the language of the note being 
"I promise to pay," &c., thereby clearly showing in what light Roberta 
viewed it, and how he expected it to operate. The conditions of sale were a 
note with approved bill — meaning, I suppose, a note with approved security. 
The note was first entered on the books of the Company by the broker in 
the private account of Campbell^ but at his request subsequently transferred 
it to an account in the names of all the defendants. The broker, then, at the 
inception of the transaction, treated and considered the defendants as 
standing in different situations towards the plaintiffs, and so the plaintiffs 
considered them, for Patillo, one of the plaintiffs, in referring to the trans- 
action, in his evidence says : " We held note at our office, our security being 
drawer and indorsers." After the note arrived at maturity, it was attempted 
to be enforced against Campbell by an attachment levied on his vessel, but, 
for reasons which are unnecessary to elucidate this case, the attachment 
was set aside, and this action subsequently brought. It is evident, from 
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8 MORTON ET AL. v. CAMPBELL ET AL. 

these facts, that the parties most interested in the transaction considered 
Campbell alone the drawer, and primarily liable upon the note, and the other 
defendants from having indorsed it, their security for its payment. If this 
was their conception of the case, it would be unjust to alter the relative 
situation of the defendants. 

In the construction of all contracts, the first and principal object is so to 
construe them, if their language will permit it, that the intention of the 
parties to them shall be carried out. In the present case I would apply this 
general principle, unless estopped by some decision to be found in the books 
conflicting with it. I have, however, not found any case that will give any 
other interpretation to the note than that put upon it by tha parties them- 
selves. 

The cases in the Courts of the United States referred to in the argu- 
ments, showing that in that country, where notes have been indorsed as in 
the present case, the parties so indorsing them have been held the makers^ 
and actions have been maintained against them in that character, are con- 
flicting with other decisions in the same Courts, so that they cannot be relied 
upon as authorities. in this case for the plaintiffs, and more particularly so 
when we refer to Grinnell vs. Herbert^ 5 Ad. & Ellis, 436, which is an 
English authority in point against them. This case carries out the general 
principle as laid down by the text writers on the subject. In Ghitty on bills, 
page 9, in referring to the signature of the drawer, says the bill would 
evidently be imperfect if the drawer's name did not appear on the face of the 
instrument. In Taylor v. Dobbins, 1 Strange, 399, it is said a formal signa- 
ture at the foot is not essential, — if inserted in the body it will suffice. 

If the note in question had been prepared as a joint and several note, and 
all the parties to it had signed their names on the back, either from the want 
of space on the face, or from any other sufficient cause, I am not prepared to 
say they would not be held liable as makers of the note; but, in that case, 
the intrinsic evidence of their intention to make themselves drawers would 
be complete, whereas the evidence is equally strong in this case to show that 
no such intcDtion existed. In Grinnell v. Herbert , the note was payable to 
the plaintiff or order, but not indorsed by him, but indorsed by the defen- 
dant, who was in no other respect a party to it, and the plaintiff attempted 
to make him liable as maker. I do not see any important distinction 
between that case and the one under consideration. Here we have Gamp- 
bell signing the note as maker, payable to the plaintiffs, and five or six days 
afterwards the other defendants put their names on the back of it as 
indorsers, and the plaintiffs, by the present action, attempt ta make them 
liable as drawers. The cases are identical, and the law, as laid down by 
the Court of King's Bench in the one case must prevail in the other — and 
there the Court decided the defendant could not be sued as maker, so here 
the indorsers of the note are not makers, and cannot be made liable in 
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MOETON ET AL. v. CAMPBELL ET AL. 9 

that character. The plaintiffs' therefore, having mistaken their action, the 
rule for setting aside the non-suit must in my opinion be discharged. 

DbsBarrbs, J. The defendants are sued as the makers of a promissory 
note signed by Archibald J, Campbell at the foot, {\pd indorsed by the other 
three defendants in blank. It is made payable to the plaintiffs or order, for 
.£717, three months after date, — and the question is whether the three 
-defendants who have so indorsed the note are liable with the other defen- 
dant as joi^t makers. It is contended by the defendants counsel that this 
indorsement renders the indorsers liable as sureties for Archibald /. Camp- 
hell^ and, in support of this position our attention has been directed to 
several American cases, among which that of Moies v. Bird, 1 1 Mass. E. 436, 
is chiefly relied upon. This was an action on a promissory note signed by 
Benjamin Bird, payable to Moies the plaintiff or order, for a sum of money 
due him for the purchase of land, and it was indorsed by Abraham ^^>c?, the 
•defendant, in blank, as the note in the present case is. It was there held 
that the defendant had made hipiself responsible for Benjamin Bird the 
principal, and that he was rightly sued as maker of the note. There was evi- 
dence in that case to show that the indorsement or security of the defendant 
was one of the grounds of the bargains between the plaintiff and Benjamin 
Bird, and that the plaintiff had parted with his land without taking a 
mortgage, on the faith of receiving a note so secured; and it appears that the 
learned Judge (Parkkr, C. J.) who delivered the opinion of the Court, 
regarded the signature of the defendant, under these circumstances, as fur- 
nishing evidence that there had been a previous agreement on his part to aid 
his brother in the purchase by lending his name. The decision of the Court, 
therefore, would seem to have been in a great measure, if not altogether, 
founded on the evidence which the transaction furnished, of a previous 
undertaking and arrangement between the parties, that the defendant 
should sign the note as surety ; and, if there was such evidence, the fact of 
his having signed his name on the back, instead of the bottom of the' note, 
would be immaterial, and ought not to change the character of the signature 
from that of a maker to that of an indorser. It must, however, be admitted 
thatsomeof the American cases certainly do lay down the principle con- 
tended for on the part of the defendant — that an indorsement in blank by a 
party who is not the payee, and when there is no prior indorser, is, in the 
absence of any controlling circumstances, equivalent to a signature as 
maker; yet there is nothing to be collected from these cases that will 
warrant the conclusion, that when a party, by his signature or indorsement, 
intends to bind himself as an indorser or guarantor, he can be chargeable 
as maker contrary to his intention. That would be inconsistent with a 
principle which seems to be admitted by, and is said by a learned jurist 
to pervade, all the American authorities. In Story on promissory notes, 
flection 479, it is laid down, "that the interpretation ought to be just such 
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10 MORTON ET AL. v. CAMPBELL ET AL. 

as carries into effect the true intention of the parties, which may be made 
out by parol proof of the facts and circumstances which took place at the 
time of the transaction. If the party indorsing the note intended, at the 
time, to be bound only as a guarantor of the maker> he shall not be deemed 
to be a joint promisor or an absolute promisor to the payee. If he intended 
only to be a second indorser on the note, he shall never be held as liable to 
the payee as a first indorser. It is only in cases where the evidence on 
these points is doubtful or obscure, or totally wanting, that the Courts of 
law adopt rules of interpretation, jis furnishing presumptions of the actual 
intentions of the parties." Assuming this to be a sound principle of inter- 
pretation, I do not see how the three defendants who have indorsed the 
note upon which they are sued, can be held responsible as makers. It 
appears from the report of the learned Judge before whom this case was 
tried, that the note was given by Archibald J, Gamphell for the price of 
goods purchased at public auction, and that, by the terms of sale, he was to 
pay for them by a note with approved indorsers, — and that, five or six days 
after he had signed the note as maker, thtf other three defendants indorsed 
it in blank. The note would then appear to have been made and signed in 
conformity to the terms of sale, first by Archibald J, Campbell^ as maker, 
and secondly by the other three defendants as indorsers or guarantors ; at 
all events, there is no evidence to show that the indorsers ever intended to 
make themselves responsible, in the first instance, as makers of the note. 
The evidence of Thomas R, Patiilo, one of the plaintiflb, shews the very 
reverse, for he states that the plaintiffs held the note as that of drawer and 
indorsers. To make these defendants, under such circumstances, charge- 
able absolutely as makers of this note, would be imposing on them an 
obligation which neither they nor the plaintiffs themselves at first con- 
templated, and placing them in a very different position, from what I must 
infer from the evidence, they ever intended to be. We are not, however 
confined to Moies v. Bird, and the other American cases cited at the argu- 
ment, for we have an English authority which is conclusive on the point 
under our consideration. I refer to the case of Grinnett v. Herbert, 5 
Adol. & Ellis 436. The declaration, in that case, charged the defendant 
as the maker of a note indorsed by him in blank, precisely as in the 
present case, and it was contended that such indorsement rendered the 
indorser liable as a new maker, — but it was there held that the action 
would not lie, and that the defendant should have been declared against as 
on a collateral undertaking. Littlbdale, J. in that case says: "It^may be 
correct to say that an indorsement of a bill is in the nature of a new draw- 
ing. But supposing the indorser of a bill to be strictly in the situation of 
a drawer, it does not follow that the indorser of a note is a new maker. 
The drawer of a bill is liable only after presentment to the acceptor, but 
the maker of a note is in the situation of acceptor. In this case, there* 
fore, it cannot be said that the indorser became a new maker, or that the 
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MORTON ET AL. v. CAMPBELL ET AL. 11 

putting of Edward Herberi*s name on the back of this note had, for 
the present purpose, cancelled the engagement of Herbert Herbert" 
Patterson, J. in the same case says : " The whole question turns on the 
distinction between a bill and a note. On a bill each indorser was a new 
drawer, but the drawer of a bill is liable only on default made by the 
acceptor. The maker of a note is liable in the first instance, and if each 
indorser became a maker, he also would be liable in the first instance. 
There is a difficulty, therefore, in the case of a note, which does not exist 
in that of a bill ;" and he concludes by saying that some confusion has 
arisen in many of the cases from not attending to the distinction between a 
bill and a note. The distinction here pointed out between the indorser of 
a note and a bill is very intelligible, and the reasons for it appear to me 
to be very sound ; and as the doctrine laid down in that case is applicable 
to- this, I am of opinion that the three defendants whose names are 
indorsed on the back of the note declared upon are not liable as makers. 
I will not say they are liable as indorsers in the common acceptation of 
the term, because their names do not give the note negotiability ; they 
ought rather to be regarded as guarantors, and to have been declared 
against, as was said in Grinnell v. Herbert ^ on their collateral undertaking, 

WiLKiNS, J. dissent! ente. It appears, from the evidence reported in this 
case, that the transaction which gave ride to the action was th6 sale at auc- 
tion of the cargo of a vessel called the Kate Campbell^ the terms of sale 
having been in the language of one of the witnesses, **a note with approved 
bill." Archibald Campbell, one of the defendants, was the purcUkser, and 
he signed the note in question immediately after the sale, at the office of an 
Insurance Company at Liverpool, of which the plaintiffs were the directors. 
That instrument with the names subscribed and indorsed thereon, is as 
follows ; — 

** Three months after date I promise to pay Sylvanus Morton, Tfiomas 
R, Patillo, Francis W, Collins, John Mitchell, and Thomas Rees, 
directors of- the Liverpool Insurance Association, or their order, seven 
hundred and seventeen pounds, value received. 

Liverpool, Jan, lith, 1854. 

(Signed) Archibald J. Campbell. 

(Indorsed) Colin Campbell, 

M. McLbarn, 
John Campbell." 

After it had been signed by Archibald Campbell it was withdrawn 
from the office, and brought back again, not later than five or six days 
afterwards, signed by the three other defendants, by indorsement of their 
signatures in blank. The name of neither of the payees appear on the 
back of the instrument. 



Digitized by 



Google 
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All the parties whose names are on the note, are sued as drawers, 
Archibald Campbell suffered judgment by default; the three others 
pleaded separately, each denying his liability. 

The question, as respects these three last, without, at present, distin- 
guishing John Campbell from the other two, is, " was their obligation a 
mere collateral and secondary undertaking, or was it primary liability as 
drawers together with Archibald Campbell 7" Indorsers, in the proper 
sense of that term in its relation to a negotiable promissory note, of 
course they were not, they not being payees, and the names of those who 
were so not appearing on the back of 'the instrument. 

If their engagement was collateral and secondary, the non-suit will 
stand; if they were primarily liable, and as drawers, it must be set aside. 

Under the facts of the case, and in view of the authorities, I am of 
opinion that these three persons became originally liable, either as prin- 
cipals or sureties, contemporaneously, in effect, with Archibald Campbell, 
and that the legal effect of the indorsed signatures was to make them 
liable to be sued as drawers. 

The United States case of Moies v. Bird (11 Mass. 436) is substantially 
the same as this. There, as here, a few days elapsed, after a negotiable 
note had been signed by A. B. before the defendant, a stranger to the trans- 
action in which the note originated, indorsed his name upon it in blank. 
The learned Judge who tried the cause ascertained, by means of the Jury, 
facts that, in substance, coincide with those that appear in the particular 
case, though, indeed, there were some circumstances existing in that which 
do not exist in this, which had a tendency to show that the defendant did 
not intend to make himself primarily liable. It appeared, however, that 
the payee took the note from A. B. with an understanding in the mind of 
the former that the latter was to procure as surety the signature of him who 
eventually indorsed his name on the note in question. The Court approved 
of the ruling of the Judge; and the learned Chief Justice Parker observed,' 
in language which I adopt in this case, "this note was not made payable 
to the defendant, and, therefore, was not negotiable by his indorsement ; 
what, then, was the effect of his signature ? It was to make him abso- 
lutely liable to pay the contents of the note." The Court thought the 
facts raised the inference that defendant signed as surety, and that it was 
for him to rebut that assumption if he could. This, if an authority would 
be decisive. It was not, indeed, binding on us a judicial precedent, but 
it has good sense to recommend it, and, whilst it will, if it be law for us, 
promote justice— of which, otherwise, there might be, in this case, a 
failure — I do not find that it is opposed to any British decision, or to the 
opinion of any British jurist. On the contrary, the principle of it has, as 
I shall hereafter show, the sanction of names of great authority in West-f 
minster HalL A decision of the Supreme Court of Massachusets affects 
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my deliberations in any case submitted to me judicially, not, indeed, with 
the force of inherent authority — for that it does not possess — but with 
all the influence that can be derived from the opinions of accomplished 
jurists, deeply imbued with the principles of the common law, — and when 
I find one of their judgments prec sely in point, promoting, as in the case 
to which I have referred, real and substantial justice, the opposing British 
authority must be very decisive, much more so than any that I have dis- 
covered in my present researches, that would preclude my mind from 
availing itself of the aids and illustrations thus afforded to it. 

The case before us for decision is entirely distinguishable from Grinnell 
V. He7'bert— which was relied on by the defendants — in the following 
respects, viz : that in the latter there was a drawing of the note, complete 
in the original contemplation of the parties on the face of it, previously 
to and independently of, the indorsement in question, whilst nothing 
appeared to connect that indorsement with the drawing on the face of 
the note, so as to give the two a contemporaneous operation. 

Nothing could more clearly show the absence of such a connection than 
the fact stated in the report of the case in Neville <fe Manning, viz. : that 
. it was altogether uncertain whether the Grinnell to whom the note was 
originally drawn, was the same Grinnell — the plaintiff' in the action — who 
sought to make the defendant liable as a drawer J^ This, unlike the case 
before us, exchided the idea of the defendant having designed when he 
indorsed his signature, to connect himself with the primary liability of 
the original drawer. On the contrary, his obligation, whatever the nature 
of it was, appeared to be distinct in effect, as well as posterior in date to 
that of the party who signed on the face of the note. For anything that 
appeared to the contrary in that case, there were not only distinct drawers, 
but actually distinct payees also. There appeared two successive, uncon- 
nected drawings, if the indorsement in question were of that character. 

Let us, for a moment, compare that case with this, to test the points of 
resemblance and of difference. Strike out of this case the body of facts 
which connect the drawer on the face witK the indorsed signatures, in 
respect of the origin, progress, and maturation of the contract in whicli 
the note originated,' and the coincidence is perfect between it and Grinnell 
V. Herbert ; but, insert those facts, and there is nothing to assimilate 
them to each other. In truth, there was not one circumstance in that 
case which tended to show the character, whether of drawer or indoiser, in 
which the defendant intended to make himself liable. It was a matter 
of mere conjecture, and, being uncertain, the Court therefore decided, 
that by endorsing his name, he incurred a collateral liability, if any, 

Tlie reasons stated by the Judges shew, beyond all question, the distin- 
guishing features of that case as compared with this. The very argument 
of counsel was : " There cannot be two several drawers of one promissory 
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note." LiTTLBDALE, J. saysi " I cannot understand how there can be two 
distinct makers of the same instrument. There cannot be a nem maker 
of a promissory note, without cancelling the former promise,'* Again, the 
same learned Judge observes : " In Jackson v. Hudson it was said by Lord 
Ellenborough that there cannot be a series of acceptors to a bill of 
exchange," and I do not see how there can be a series of makers to one 
promissory note. 

Patterson, J. said : " If the indorser of a promissory note were con- 
sidered as the ma/cer, he would be liable in the first instance" Williams 
J. said : " The character of the maker of a note and the indorser of it are 
wholly distinct — the maker's is a primary^ the indorser's a secondary 
obligation." 

In fact, it is perfectly clear, from the grounds of the jugdment, that the 
defendant was not considered a drawer in that case, because there was 
another and a prior, and a distinct drawer, and because the engagement 
of the defendant, as respects the instrument in question, did not appear to 
be a primary one. In that case, if the indorsement amounted to a draw- 
ing, it made thereby a new note. Grinnell v. Herbert docs not go a step 
beyond this. It does not establish a general principle in reference to the 
question then before the Court. It does not decide that in no case can 
there be a drawing of a promissory note by indorsement. Patterson, J., 
indeed, said that an indorser cannot be considered the maker of a 
promissory note, — but, of course, he spoke in reference to that particular 
promissory note which was then under his judicial consideration,— a note 
which, as has been already shewn, had been, previously to the indorse- 
ment in question, completely and independently drawn. The instrument, 
in my view of the'facts, was not perfected as regards the primary objection 
raised upon it, until it was brought back to the Insurance Office with the 
names of the three indorsers on it. Until then the primary obligation, 
previously in its inception, was not matured, as originally contemplated 
by the payees. This was precisely the ground on which the decision pro- 
ceeded in Moies v. Bird, There are facts in proof that abundantly warrant 
this inference. It is true the note was first charged to Archibald 
Campbell's account, but it is also true that the terms of the sale were 
"note with approved bill." Now, whatever that phrase meant, it meant 
at least this : that some security by bill or note, was originally understood 
to be required beyond the mere name of the purchaser. In perfect keep- 
ing with this, we find the note, after it has upon it the signature of the 
purchaser, withdrawn for some purpose or other, from the office of the 
plaintiffs, where it had been originally deposited. And why withdrawn? 
The purpose is manifested by the fact of its being brought back within 
six days, at the latest, with the additional names indorsed upon it, and by 
the fact of two of these last — Colin Campbell and McLearn — being then 



Digitized by 



Google 



MOETON ET AL. v. CAMPBELL ET AL. 15 

proved to be interested in the subject of the original purchase. They, 
surely^ did not contemplate nor incur a collateral or secondary liability. 
The evidence makes it certain that they were not guarantors. 

Hear the witnesses on this point. First as regards McLeam, Snow 
says : " The reason McLearn gave for objecting to pay, was that Colin 
Campbell had got the bills of exchange for sales of part of the cargo in 
the West Indies, and he had got nothing." 

Patillo says : *^ McLearn urged the same reasons for not paying as those 
stated by the other witnesses. He often said he would try to get the 
matter arranged. His promise to do this occasioned the delay." 

Collins says : ** McLearn begged that no action might be brought till 
he consulted the. parties." 

This testimony excludes the idea of a mere secondary or collateral 
liability on his part. 

Secondly, as regards CbZm Campbell, Archibald Campbell says: "I 
think I told McLearn to pay the balance of the note out of the proceeds 
of the cargo. The understanding was, that the proceeds were to pay the 
note. I complained that Colin Campbell had not paid these into the 
Insurance Office. Th£ understanding between him and me was that this 
slimdd be done,^* 

Colin Campbell, therefore, was not even a mere surety for Archibald 
Campbell, but incurred a primary liability in respect of his interest. 

If th£irit were not a collateral undertaking, what reasonable doubt can 
exist as to the purpose for which the remaining indorser — John Campbell 
—signed ? There is no direct proof, indeed, of his interest, or of his 
having actually engaged himself as a surety, at the time of the original 
obligation raised upon the note, — but he, with full means of proving the 
contrary, if the fact were so, did not establish it. Archibald Campbell 
says : " John Campbell was away from home, and signed after he return- 
ed." This is very suggestive. ** Away from home ?" When ? Obviously, 
" when the note was signed by the others." Why was the circumstance of 
his absence from home thus mentioned ? Clearly as shewing the reason 
why he had not signed before. If so, a reason did exist for his signing 
at the time when the others signed. What could that reason have been, 
but either that he was then interested as principle, or had then engaged 
himself as a surety, in furtherance of the original arrangement ? Besides, 
had Jolm CampbelVs counsel desired to ascertain the real character and 
extent of his liability, a single question put to Archibald Campbell — who 
could, of course, have answered it — would have elicited the fact, and 
established his collateral liability, // it existed. How is it, let me ask, 
that we never hear McLearn, whilst requesting delay, until he could con- 
sult tl: e other parties interested, use language that would imply Archibald 
CampbelVs to be a primary, and the obligation of him and his co-in- 
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dorsers to be a mere secondary one ? He is never represented as saying : 
" Look to the principle — I am a mere guarantor for him." 

Do we ever find any of these three last, until the argument is used at 
the trials complaining of plaintiffs' lache» in relation to Archibald Gamp- 
hell ? They, surely, would have done so, if theirs were really believed 
by them to be a mere collateral liability. 

I ask, does the whole scope of the evidence warrant an inference that 
Archibald Campbell was, and continued to be, primarily liable, and the 
three others liable in a collateral and secondary degree ? Quite the con- 
trary. Archibald Campbell, indeed, was the purchaser, and is alone 
known at the inception of the contract, and the note was, at first, charged 
to him ; but that first charge was very shortly afterwards transferred to 
the names of all the defendants, at the request of Archibald Campbell^ 
and by the plaintiffs, inasmuch as it was done by Roberts, their auctioneer, 
broker, and agent. The charges were not, thenceforth, against Archibald 
alone, or against the three indorsers alone, but against them all conjointly. 
They were all (including John Campbell) then, liable in the same 
degree, at the same time, and made so by the concurrence of plaintiffs, 
and, it were reasonable to conclude, with the sanction of all the defendants 
also, for we find the note in question, after it was signed by Archibald 
Campbell, withdrawn by him, and returned, in a few days, with the 
names of the three other defendants on it. 

It appears to me, then, that a collateral and secondary liability is 
entirely out of the question, as regards either of these defendants. If so, 
our further inquiry is narrowed to a single point, viz. : tlie form of the 
action; or, in other words, is the principle of law involved in Moies v. 
Bird, " that there may be, under circumstances, a drawing of a promissory 
note, by indorsement," opposed to English lawl And here I must observe : 
If the real, substantial merits of this case be with the plaintiffs — if we 
are arrived at a conclusion that, on the original consideration for a joint 
interest of all these defendants in the original subject matter of the 
contract, or in some other form of action than this, the plaintiffs can 
recover, — I am not prepared to turn them round, and subject these parties 
litigant, or either of them, to further expense, on the mere ground of a 
technicality — especially in this Province, the Legislature of which has 
abolished all distinctions between the forms of action. In England, the 
propriety of doing this was fully discussed by the Common Law Com- 
missioners, but they decided to retain these distinctions, and they were 
retained; but the effect of the 2nd section of our new Practice Act, 
viewed in connection with the 54th section, has been to abolish them, 
and to render "unnecessary all technical and formal language." A 
concise statement of all that is necessary to show a substantial right of 
action is all that is required. 
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If the three defendants in question be substantially liable, under the 
facts, their obligation can as well be enforced in this as in any other form 
of action. Here the three indorsers are charged on a liability, whatever 
it may be, that is created by the indorsement of their names on this 
particular instrument, in connection with the facts of the case. Should 
we not give effect to that, vi res magis valeat quam pereat ? Moies v. 
Bird (before referred to) derives, in my opinion, great support from the 
English Court of Common Pleas, in Plymley v. Wedley^ (2 N. C. 249.) 
There, Chief Justice Tindall, in the case of a non-negotiable note, in 
which defendant, whose name did not appear on the face of it, indorsed 
it in blank, and delivered to the plaintiff, said: "Had there been a 
second stamp, the defendant's indorsement might have operated as the 
making of a new note," The rest of the Court concurred in the judgment 
given in that case (which proceeded, indeed, on other grounds) without 
expressing any dissent from the position alluded to; and Patterson, J. 
referred to it in Grinn^U v. Herbert in the following language : " The 
point," he says, " in Plymley v. Westley was, that the note in question, 
not being on the face of it negotiable, the person whose name appeared on 
the back of it, was not an indorser, and might have been treated as a 
maker, if the instrument had been properly stamped." This was as if, in 
other words, that learned Judge had said : " The facts shewed that he 
who so signed was not an indorser, and, therefore, it became necessary to 
find some other character in which he signed, — and the Court thought 
that was the character of a drawer" Now, that reason is equally appli- 
cable to the case before us ; and, in fact, it is the very course of reasoning 
adopted by the United States Court in Moies v. Bird, The scope of the 
reasoning is the same in either case, — the difference in the character of 
it is simply this : that in the one case it was argued that the party sign- 
ing his name on the back of the note could not be an indorser, because 
the note was not negotiable ; in the other, that he could not be an indorser, 
because, though the note was negotiable, he was not the payee. 

It is clear, therefore, beyond all question, that the Qourt in Plymley v. 
Westley, and Mr. Justice Patterson, in Grinnell v. Herbert, did not, nor 
did any of them, dissent from the position of law directly under their 
consideration, viz : " That there may be a drawing of a note by indorse- 
ment." This is all that I am required to establish. 

What Chief Justice Tindall clearly thought might be done in Plymley 
v. Westley, it is perfectly competent for these plaintiffs to do, viz., to 
write over the names of the three indorsers these words : 

""We (together with the within-named Archibald Campbell) three 
months after date, jointly and severally promise to pay the within-named 
payees or their order, the within-named sum, value received." 

What English case or principle stands in the way of thisi If I were asked 
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why these defendants put their names on the back, and not, as is usual, 
on the face of the note, I answer that I do not know. I may conjecture that 
it was because they perceived that the note had been drawn in the first per- 
son singular, " /promise to pay." In my view of the law, however, if the 
liability were designed to be primary, it is immaterial where they wrote 
their names. It is indisputable that McLeam and Colin Campbell were 
primarily liable, and yet they indorsed. " Ex una, disce omnes" 

1 did not, at the trial, attach any importance to the expression used by 
the plaintiff, and witness, Patillo, who said, " our security was drawer 
and indorsers," for I understood him simply to have meant that the plain* 
tiffs* security consisted of those persons whose names appeared on the face 
and back of the note, without designing to express his view of their 
characters and relations otherwise than in a familiar sense. It is certain 
he treated them all as drawers in the action that he and his co-plaintiffs 
instituted against them. 

On the whole, I am of opinion that the legal effect of the three defen- 
dants' signatures indorsed on the note in question, was to make them 
liable primarily and absolutely as drawers, together with Archibald 
Campbell : and I think, therefore, they were properly sued as such, and 
that the non-suit should be set aside. 
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ALLISOlSr V. DESBRISAY. 

When a Cause, by consent of both parties, is referred to arbitration, held that the 
bail, in the original action, is discharged. 

The matters in dispute in this cause had been, by mutual consent, 
referred to arbitration, an award made in favor of the plaintiff, and pro- 
ceedings taken against the bail in the original action. 

Mr. J, W, Johnshm, Jr,, had, on a previous day, obtained a rule nisi 
for the discharge of the bail of the defendant, and the cause now came 
on for argument. 

J. W, RitcJiie, opposing rule. The question whether referring a cause 
to arbitration discharges the bail, is of great importance. I can find no 
authorities to sustain the position. All the text-books that lay down that 
doctrine are copied from Archhold^ who refers to two cases, which are not 
cases of bail, but of replevin bonds, and are decided upon a different 
principle. In one of those cases (1 Moore & Payne, 289) the reference 
was not made with the consent of the sureties, and they did not bind 
themselves to respond the judgment, but only that the cause would be 
prosecuted. That is ArchbolcTs authority, and the inference can almost 
be drawn from it, that if the bail was bound to respond the judgment, 
the decision would have been different. 

The simple question is, whether the bail has been placed in a worse 
position — it should be shown that he was ignorant of the reference to 
arbitration. The bail is bound either to render the principal, or to pay 
the amount of the judgment. 

The case referred to in ArchbolcPs Practice, p. 839, 10th ed., is found 
in 2 Saunders, 72 B., and is a case of replevin. Cites late case Archer 
v. Hale^ 1 Moore & Payne, 285 ; also, 4 Bingh, 464. All these refer to 
cases where the bail has been unable to render his principal. 
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Peteradoff on bail, 421, does not give this as a cause for discharging 
bail It is there laid down : " Even since the doctrine of giving time to 
the principal has been fully understood and defined, a cognovit from the 
principal, without the consent of the bail, where it is agreed that judg- 
ment is immediately to be signed, or where the debt is payable by instal- 
ments, within the time in which the plaintiff would have been entitled 
to sign judgment and issue execution, had he gone to trial in the ordinary 
course of proceeding, would not discharge the bail." 

The case of a cognovit is similar to this : 

Cites Croft v. Johnston, 5 Taunt., 319 ; Thomas v. Young, 15 East, 
617 ; Hallett v. Mounstephen, 2 Dowl. & Ry., 343. 

If giving a cognovit does not discharge bail, much leps does referring a 
case to arbitration. 

If time is given to the principal the sureties are discharged. 2 Marshall, 
81; 7 Rice, 223; 3 Rice, 214.* 

J. W, Johnstcm^ Jr., contra. This is an application for the bail to 
enter an exoneretur on the bail bond — first, on the ground of the reference 
to arbitration ; second, that the extent of submission was greater than 
contemplated by the original action, and the award given was larger in 
amount than the sum sworn to in the affidavit. 

All the books shew that where a cause is referred to arbitration the 
bail is discharged. 2 Tidd's Pr., 1147; 1 Chit. Arch. Pr., 823; 2 
Saund. 71, E. note ; Hill v. Devereaux ; Pdersdorff on bail, 418. 

Wilkin 8, J. When a person becomes responsible as bail, he contem- 
plates being liable according to the usual legal proceedings ; if that usual 
mode is altered, and the matter in dispute is left to amicable arrangement 
(as in arbitration), the position of the bail is changed. 

Attorney General, in support of rule. The rule of reference in this case 
extends to other matters than those comprehended in the original action. 

Bliss, J. That, I apprehend, is the principal reason why the bail 
should be discharged. 

Attorney General cites : 4 East., 310; 3 Kerr, New Brunswick Rep., 
p. 125, which settles the practice in that Province ; 7 Taunt., 304. 

J, W, Ritchie, contra. All the cases cited are decided upon a different 
principle. They are replevin cases, where the undertaking is not to pay 
money, but to restore the goods. The party here is not injured, or his 
liability altered. The text-books are not supported by the cases. Tidd 
refers to a case in Saunders* Rep,, which does not sustain his position. 

The Court. We will decide this case on the authority of the text- 
books. The doctrine laid down by Tidd, as cited by Sergeant Williams 
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— that the reference of a cause to arbitration before verdict discharges the 
bail — has not been disputed, and is law to this day. 

It has been so decided in New Brunswick, and is in conformity with 
the English practice. 

Rule absolute granted for exoneretur to be entered on the bail bond. 



JOHN AND MALCOLM CAMPBELL v. THE 
^TNA INSURANCE COMPANY. 

Where a second insurance has been effected, without notice, held that the plaintiffs 
cannot recover under the first policy. 

This was an action on a policy of insurance entered into by Cunard ^ 
Company on behalf of the plaintiffs in the ^^tna Fire Insurance Company 
of Hartford, Connecticut, on buildings and goods therein, situate at 
Baddeck, in the County of Victoria and Island of Cape Breton. The 
amount sought to be recovered from the defendants by the plaintiffs, as 
mentioned in their declaration, was i£1000. The pleas of the defendants 
opened the grounds of their defence, and were in substance as follows : 

1. That the stock of merchandise mentioned by the plaintiffs as covered 
by the policy of insurance, and supposed to have been consumed by fire, 
were not in the building at the time it was destroyed. 

2. That the plaintiffs, after effecting the said policy of insurance, and 
while it was in force, made another insurance on the same property in the 
office of the Liverpool and London Fire and Life Insurance Company, but 
gave no notice of it to the dofendants, nor had it indorsed upon their 
policy, or otherwise acknowledged by the defendants in writing, in 
accordance with the provisions of the said policy, — and, in consequence, 
the policy became void. 

3. That no suit was bronght by the plaintiffs for the recovery of the 
amount claimed under the said policy within twelve months after the loss 
took place, as required by the seventeenth condition indorsed on the policy. 

To those pleas a replication was put in by the plaintiffs, which in sub- 
stance was as follows : 

1. That the policy declared on was kept in force until after the loss by 
fire by the payment of the premiums by the agents of the plaintiffs, who 
were interested therein as creditors of the plaintiffs, and that the policy 
taken out in the Liverpool and London Fire Insurance Company was 
obtained from the agent of that Company in ignorance of that fact, or that 
there existed any insurance by the defendants of the said property, and in 
good faith. That no notice was or could be given to the said Company 
of the insurance effected and existing by the defendants, as by the policy 
of that Company so obtained was required to make it effectual, and no 
2 
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claim was made on that Company after knowledge of insurance effected 
with the defendants, nor was any insurance ever matured or effectually 
made with the said Company. 

2. That the policy mentioned by the defendants in this plea was ordered 
by one of the plaintiffs in ignorance of the existence of the insurance by 
the defendants in good faith, and that such policy was never perfected 
or made available, nor any claim set up thereon after knowledge of the 
insurance by the defendants And, further, that no insurance on the 
same property was made by the plaintiffs in the (Company mentioned in 
the defendants' plea contrary to the provisions of the policy declared on 
in the writ. 

3. That the plaintiffs, after the loss, made a claim upon the defendants 
without any delay, for the amount sought to be recovered in the action. 
That a negotiation for the adjustment of the claim was thereupon com- 
menced between the defendants, by their agents and solicitor, and the 
solicitor of the plaintiffs and their agents, and was still opened and unde- 
termined when the period of twelve months after the loss expired, and 
that the plaintiffs' claim on the defendants was never abandoned or 
withdrawn, or intended to be so, and, after the loss, twelve months 
elapsed before the suit was commenced, in consequence of the said 
negotiation, and not of any intention to abandon or withdraw the claim 
on the part of the plaintiffs or their agents. 

The cause was tried at the sittings of the Supreme Court, at Halifax, 
before His Honor Mr. Justice Wilkins and a petit jury, on the 16th 
November, 1859. The counsel on the part of the plaintiffs were the Hon, 
J, W, Johnston (Attorney General) and /. TT. Ritchie^ Esq. ; and on the 
part of the defendants the Hon. William Young, William Sutherland, 
and S, L, Shannon, E?qrs. 

The facts of the case are so fully stated in the decision of Mr. Justice 
Bliss that it is unnecessary to enter into any detail in this place. At the 
close of the evidence on the part of the plaintiffs, the defendants' counsel, 
Hon, Wm, Young, moved for a non-suit on the ground of a double insur- 
ance, and that the action was not brought in time, as set out in the defen- 
dants' pleas. The learned Judge declined to non-suit, and in his charge 
to the Jury put the case most favorably to the plaintiffs, relying upon 
the case Jackson et al. v, the Massachusetts Fire Insurance Company, (23 
Pickering, 418) as in point, and as guiding him in his view. The Jury 
returned a verdict in favor of plaintiffs for the sum of £877. 

A rule nisi to set aside the verdict was obtained on the last day of the 
sittings, which was argued at the ensuing term of the Court before Judges 
Bliss, Dodd, DbsBarres, and Wilkins, by the Ho7l J. W. Johnston and 
J. W, Ritchie, Esq., on the part of the plaintiffs ; and the Hon, Wm, 
Young and Wm, Sutherland, Esq., on the part of the defendants. 
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On the 20th day of April, 1860, the Court gave their decision in favour 
of the defendants by making the rule nisi for a new trial absolute. 

The points of the case were elaborately discussed by Mr. Justice Bliss 
and Mr. Justice Wilkins, whose decisions are as follows : 

Bliss, J. This was an action on a policy of insurance against fire, made 
with the defendants by S, Cunard ^ Co,^ on buildings and goods, the pro- 
perty of the plaintiffs, in whom the declaration averred the interest to be. 

The policy contained among other things this proviso : " that if the 
assured or their assigns should hereafter make any other insurance on the 
same property, and should not with all reasonable diligence, give notice 
thereof to this Company, and have the same indorsed on this instrument, or 
otherwise acknowledged by them in writing, this policy shall cease and be 
of no further effect." The defendants pleaded that after making the policy 
the plaintiffs made another insurance on the same property in the Liverpool 
and London Insurance Company, and did not give notice thereof to defen- 
dants, nor have the same indorsed on the defendants* policy, or acknow- 
ledged by the defendants in writing. The defendants, at the trial, moved 
for a non-suit upon this point being established in proof; but the learned 
Judge declined to non-suit, and, in his direction to the Jury, told them that 
there had not been any such double insurance as made the first policy void. 

The same objection was made in the argument of this case before the 
Court. The facts of the case are briefly as follows : Cunard ^ Co.^ to 
whom the plaintiffs were indel)tod, insured the proj^erty in question in 
1854 in the defendants* office, an«l continued the same insurance, though 
not for the same amount, down to the year 1857, charging always the pre- 
mium of insurance to the plaintiffs. On the 2nd December, 1867, they 
renewed the policy for £1000 from that date to the 2i.d June, 1858, and 
charged tlie premium, as heretoiore, to the plaintiffs. The plaintiffs not 
' having received from Cunard ^ Co, any account of such charge, and being, 
as they say, wholly igrorant of such insurance, applied to the agent of the 
Liverpool and London Insurance Company here, and on the 18th January, 
1858, effected with the iattf^.r an insurance on the same property for £1000 
for one year, and paid the premium for the same. The latter policy also 
contained a condition with respect to double insurance to this effect : 
" That persons who have insured property with the Company shall give 
notice of any other insurance already made, or which shall afterwards be 
made elsewhere on the same property, so that a memorandum of such 
other insurance made may be indorsed on the policy effected with this 
Company, — otherwise such policy will be void ; provided, however, that 
on such notice being given at any time after the issue of the policy, it 
shall be optional with the Company to cancel such policy, returning the 
premium for the unexpired term thereof, if they shall so deem fit." 
No notice of the policy with the ^^tna Company was given to the Liver- 
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pool and London Company till after the loss. This took place on the 15th 
May, 1858, when the property in question was destroyed by fire. On th© 
next day notice was given by the plaintifiFs to the agent of the Liverpool 
and London Company of the loss, — and at the same time to the agents,. 
Cunard ^ Co,, who were then informed of the insurance effected with this 
last Company. And the proofs of the loss were, through the same agents, 
sent to the Liverpool and London Company. The fact of the second insur- 
ance was then, for the first time made known to the ^Etna office. The 
plaintiffs, too, then first heard of the insurance made by Cunard Sf^ Co,, for 
them in the ^Etna office, and thereupon abandoned the claim which they 
had made for the loss on the Liverpool and London Company, and the 
iEtna resisting the claim upon them, the present action was subsequently 
brought. 

The question then which is raised tor our decision in the case is, whether 
the insurance effected by the plaintiffs with the London and Liverpool 
Company, by the policy of the 18th January, 1858, of which no notice 
was given to the defendants until after the loss on the following May, was 
a breach of the condition which required that notice ; or whether, inas- 
much as no notice of the first policy was given to the latter Company, as 
their policy also required, the plaintiffs can be said to have made another 
insurance which rendered it necessary, under the condition on the defen- 
dants' policy, to give notice of it to the defendants. 

Though it is said that such conditions are generally introduced in 
English policies, no cases from the English Courts have been cited, nor am 
I aware that any such exist, on which the present question has arisen. The 
condition seems to have first sprung up on policies of insurance against 
fire in the United States ; and the effect of it, under similiar circumstancea 
to those in the present case, has been, in several instances, the subject of 
decisions in the Courts of that country. They are particularly conversant 
with it, and we may at all times gladly avail ourselves of their experience 
and judgment to assist our own, knowing the very high character for pro- 
fessional learning and eminent abilities which the Judges of those Courts 
deservedly bear. In no case could we with more propriety resort to them 
than the present, for the policy on which this question arises is made with 
a Company incorporated and having its local existence in that country. 

The question identical in all respects with that now under our considera- 
tion, and arising out of circumstances precisely the same, appears first to 
have come before the Supreme Court of Massachusetts in Jackson v. the 
Massachusetts Mutual Fire Insurance Company, in 23 Pick. 418, and was 
there disposed of very briefly in the judgment of Dewy, C. J. He says that 
an insurance which shall operate to avoid the policy of the defendants as 
a violation of its rule, must be a valid and legal policy, and effectual and 
binding upon the assurers ; here it was wholly nugatory, and of no effect, 
because notice"of the first was not given to the last office. 
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Stacey v. Franklin Fire Insurance Company, 2 Watts. & Sergt. 507, ap- 
pears to be a siniiliar decision to that first cited, but I have not been fortu- 
nate enough to see the case itself. The same question — the same, at least, 
as I take it in principle — came before the Supreme Court of the United 
States in Carpenter v. the Providence Washington Insurance Company, 
16 Peters, 495, and reported also in 14 Curtis, 386. 

The policy on which the action was brought contained the very same 
conditions respecting notice to be given of any prior or subsequent insur- 
ance as that in the ^tna Company's policy. Before the policy in that 
case had been effected, there had been a prior one made with the American 
Insurance Company, which was again renewed after that effected with the 
Providence Washington Company ; but neither the prior policy, nor its 
renewal, were communicated to the latter office until after the loss. An 
action had been brought on the renewed policy against the American 
Insurance Company, which was successfully resisted on the ground that 
there was a material misrepresentation of the cost and value of the property 
insured. Upon the trial of the action against the Providence Washington 
Company, the want of notice of the other policy was set up as a defence. 
It was, however, contended on the part of the plaintiff that though that 
policy was good on the face of it, yet, if it was procured by such a material 
misrepresentation as that above mentioned, it was to be deemed utterly 
null and void, and therefore that no notice of it need be given. The Court, 
at the trial, refused to instruct the Jury so, — but, on the contrary* 
instructed them that if the policy was, at the time it was made, treated 
by all parties thereto as a subsisting and valid policy, and had never in 
fact been avoided, but was still held by the assured as valid, then notice of 
it ought to have been given to the defendants, and if not, the policy declar- 
ed on was void. The instructions were reviewed and confirmed in the 
judgment of the Supreme Court of the United States, which was delivered 
by Story, J. He says : " We are of opinion the instructions were properly 
given. The policy procured by misrepresentation was not utterly void ab 
initio^ but merely voidable, and until avoided by the underwriters upon 
due proof of the facts, it must be treated for all practical purposes as a 
subsisting policy. " The question," he continues, " is not how the policy 
may now be treated by the parties, but how it has been treated by them at 
the time when the policy declared on was made. And it is," he says, "in our 
judgment free from all reasonable doubt that notice of a voidable policy 
must be given to the underwriters, within the words and meaning of the 
stipulation in the policy. Indeed, we are not prepared to say that the 
Court might not have gone further, and have held that a policy existing 
and in the hands of the insured, and not utterly void upon its very face, 
without any reference whatever to any extrinsic facts, should have been 
notified to the underwriters, even though by proofs, afforded by such 
extrinsic facts, it might be held, in its very origin and inception, a nullity." 
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He then explains what he supposes to he the object of the stipulation that 
notices of other insurances should be given, namely : that the underwriters 
might be able to judge whether they ought to insure at all, and at what 
premium, and whether there still remained such substantial interest of the 
insured in the premises as will guarantee on his part vigilance, care, and 
strenuous exertion to preserve the property, and that they may also know 
the rateable proportion which they would have to bear in case of loss. And 
he thinks if these clauses are construed with a close and scrutinising jea- 
lousy, it will have the effect of discouraging the establishment of such 
offices, or of restraining their operations to cases where the parties and 
premises are personally known to the underwriters. However, he says, **be 
these considerations as they may, we see no reason why, as these clauses 
are a known part of the stipulations of the policy, they ought not to receive 
a fair and reasonable interpretation according to their terms and obviou& 
import." And he adds : " We are of opinion that there is no error in the 
instructions. On the contrary, there is strong ground to contend that the 
stipulations, as to notice of any prior or subsequent policies, were designed 
to apply to all cases of policies then existing in point of fact, without any 
inquiry into their original validity and effect, or whether they might be 
void or voidable." Now, I confess my inability to discern any distinction 
between this case and that upon which we are called on to decide. 

The whole of the remarks of Mr Justice Story apply equally to the one 
as to the other. Misrepresentation, which is fraud, vitiates the policy a» 
surely and effectually as the want of giving notice of another insurance can 
do ; and if the policy in the first case must still be communicated under the 
stipulated condition, so must equally the policy on the other. The language 
of Mr. Justice Story seems purposely to go beyond the particular case then 
before him, and to extend to and include ail the cases where the policy was 
not void upon its face, but was liable to be made so by extrinsic circum- 
stances. And indeed the decision, if there was no such <»eneral language 
to make it applicable to all cases that came within that principle, would 
necessarily extend to them, for that is the very ground on which the 
decision rests. It is very clear, then, to me that this case distinctly over- 
rules Jackson v. the Massachusetts Mutual Fire Insurance Company, 23 
Pick. 418, and being the judgment of the highest Court in the United 
States, we must take it to have settled the question. It is true that Mr. 
Justice Story does not expressly, in so many words, overrule the case in 
23 Pick., which I take him to refer to ; and he does certainly intimate 
that the circumstances in that were distinguishable from those of the case 
which he was then deciding. But one cannot read his remarks without 
perceiving that his decision does overrule the other, and that he was^ 
conscious that it did so, for in conclusion he says, " if the result to which 
we have arrived differs from that of those learned State Courts, we may 
regret it, but it cannot be permitted to alter our judgment." 
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There is another case from the Supreme Court of New York, to which 
we were referred at the argument — that of Bigler v. the New York 
Central Insurance Company, 20 Barbour, 635. 

There the same state of circumstances existed as in the case before this 
Court, and the same question arose before them as here. Subsequent to 
the policy with the defendants, the plaintiff effected another policy with 
the Globe Company, but gave no notice to them of the policy with the 
defendants ; nor did he give notice to the defendants of the Globe policy. 
Mason, J., by whom the opinion of the Court was delivered, says: "The 
clauses in the policy of the Globe Company (requiring notice) relieved that 
Company from liability on their contract of insurance (as notice of the prior 
policy had not been given to them), no action could be maintained on it, if 
they saw tit to set up the defence." The Globe policy was not void upon 
its face, but as soon as the fact was alleged and proven, it relieved that 
Company from any liability upon their contract The real question, there- 
fore, presented for our adjudication, is whether this policy in the Globe 
Company can be set up by the defendants to avoid their contract of insur- 
ance with the plaintiffs ; in other words, whether an insurance that shall 
operate to avoid the defendant's policy under the clause (requiring notice 
of any subsequent insurance), must not be a valid policy — one that is bind- 
ing on the insurers. He then refers to the case of Carpenter v. the Provi- 
dence Washington Insurance Company, 16 Peters, which I have so fully 
stated, and says it determines the question in favor of the defendants. That 
case holds, that under such a condition, notice of subsequent void or void- 
able policies must be given to the underwriters, unless the policy is void 
upon its face, without any reference whatever to extrinsic facts. Mr. 
Justice Mason therefore treats that case as establishing a principle which 
decides any case that comes within it, as I have already said it must do, 
and not as being confined to the circumstances of the case itself. It settles* 
he thinks, the very identical point before us, as it appears also to me to do. 
Mr. Justice Mason then goes on to state that the Globe policy was not 
either void or voidable on its face, it was merely voidable by the under- 
writers upon due proof of the facts. The plaintiff, he says, held on to that 
policy until after the destruction of the property insured, and brought an 
action upon the policy against the Globe Company, thereby affirming the 
validity of the policy which that Company settled by giving their notes. 
The plaintiff having effected this policy in the Globe Company, and held 
it as valid, deriving all the benefits of an insuiance contract from it, were 
bound to give notice to the defendants under the clause of their policy, 
although the policy was voidable if the Globe Company saw fit to set up 
the defence. The case falls within the very words and meaning of the 
stipulations in the defendants' policy. He adds : " I am aware that the 
case oi Jackson v. the Massachusetts Mutual Fire Insurance Company, 23 
Pick. 418, and Stacy v. the Franklin Fire Insurance Company, 2 Watts. 
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and Serg. 544, hold a different doctrine, but these cases, so far as they con- 
flict with the views above expressed, are not to be followed." Now this 
case is, in every respect, on All fours with that before us, even to the cir- 
cumstance of the plaintiff having treated the subsequent policy as valid by 
calling upon the Company for payment under it, after the loss had taken 
place, though I do not myself consider that a circumstance of very great 
moment, further than as conclusively showing that the subsequent policy 
was meant and was treated as a valid subsisting policy. The question, 
therefore, which has arisen in the present case I must consider, under these 
late decisions, and especially under the more authoritative one in the 
Supreme Court of the United States to have been fully settled in that 
country. 

But without referring to any of these cases, and looking to this question 
as a new one in which these lights were wanting to guide us, I confess that 
I should arrive at the same conclusion. This clause in the policy, as well 
as the whole instrument, is to be construed according to the plain ordinary 
meaning of the language in which it is expressed. We are not to go out of 
its ordinary meaning to find another of a more enlarged or more restricted 
nature, unless we can clearly gain from the instrument itself that such was 
the intention of the parties thereto. It seems both the simplest and the 
safest course to give them the credit of meaning just what they say ; no 
doubt there are exceptions which require us to depart from a literal meaning, 
but this can only be done when we are satisfied that the words themselves 
do not express their meaning. Now, taking the words of the condition in 
their plain, ordinary, obvious meaning, they appear very clear and unam- 
biguous. The underwriters stipulate, that if the assured shall make any 
subsequent insurance, and do not give notice of it to them, the policy shall 
cease and be of no further effect. They guard themselves against the doing 
of a particular act — the making of another insurance — without that act 
being at once communicated to them ; and it is the act itself, not the legal 
import of that act, which they then speak of. They have no means of 
knowing what the insured may do, and they therefore require that he shall 
communicate the fact if he make another insurance ; and if he does make 
it, and does not communicate it, he commits a breach of that faith which 
they required of him. The making of another policy is not the less com- 
plete as a fact, because that policy may from some intrinsic cause have no 
legal effect. The underwriters do not stipulate against the insured making 
subsequently a valid insurance — that would subject them, it might be, to 
an intricate question of both law and fact. They say simply that he shall 
not make such insurance, resting the fulfilment or breach of the condition 
on the fact alone. And I cannot see the ground that would authorise us to 
introduce another word which would qualify their language, or give a 
different meaning to this condition. When the plaintiffs entered into the 
subsequent policy with the Liverpool and London Company, they meant 
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toeifect a valid and biridin<( one — they thought they had done so ; it was 
on its face a good and valid one, and was held and acted upon hy the plain- 
tiffs as valid in all respects, for, after the loss, they called upon that com- 
pany to pay the amount insured by it. If the policy made with the ^tna 
Company had not then been made known to or discovered by the Liverpool 
and London Company, the latter would in all probability have paid the loss, 
as the Mtx\^ might have paid it, if the other insurance had not then been 
made known unto them. Surely under these circumstances, this was an 
insurance made by the plaintiffs within the condition of their policy with 
the defendants, within, not merely the letter, but the very spirit and 
intention of it, and which ought to have been communicated to those 
underwriters. If the object and intention of the condition was, as the 
high authority of the Court of the United States, which I have referred 
to inform us, to check over-insurances, so that the assured should retain 
himself an interest in the property, which would excite him to care and 
vigilance in the preservation of it — and I will add, would remove the 
temptation to destroy which may arise where insurance have been effected 
beyond its value — then the application of the condition to such a case as 
present is clear. For the effect would be the same, whether the assured 
had entered into a second, which could not be avoided, or into one which 
he meant and believed to be valid. It is true that in this case the plain- 
tiffs may not have kn(nvn of the first policy, and might not therefore 
intend to insure the property twice, but the condition herein cannot be 
controverted by such an accidental circumstance as that ; its meaning and 
intention must be just what it would be in the ordinary cases of insur- 
ance ; and as in those it would be necessary to communicate a subsequent 
insurance like the present, so the plaintiffs, under the condition, were 
bound to do it. By the printed conditions annexed to the policy, the 
^tna Company reserved to itself the right to cancel the policy in case any 
subsequent policy should be made, which, with their own, would, in 
their opinion, amount to an over-insurance — in which case they were to 
pay back the premium for the unexpired time. When the plaintiffs 
■effected the subsequent insurance, this contingency happened, and whether 
the latter insurance was a valid policy or not, the defendants ought to 
have been made acquainted with it. The very fact of such another insur- 
ance having been made, might, not improbably, induce them to exercise 
this right, even if they had known that the subsequent policy which was 
made was voidable, and therefore it was incumbent on the plaintiffs to 
communicate the fact. The condition, then, in its terms and meaning, 
appears to me free from doubt ; and as there has been a breach of this 
condition, the plaintiffs cannot recover under the policy. There was 
another objection taken by the defendants to which I may briefly advert, 
though after the opinion which I have expressed on the first point, this 
is now of the less moment. 
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The policy of insurance stipulated, by the seventeenth article of the 
conditions annexed thereto, that no action should be brought thereon 
unless within twelve months after the loss should occur. The defendants, 
by their third plea, set out this condition, and then formally pleaded that 
the action had not been brought within such twelve months. 

To this the plaintiffs replied, that without any delay after the loss 
occurred they made their claim under the policy, and that a negotiation 
for the adjustment of it was therefore commenced between the defendants, 
by their agent, and the plaintiffs, which was still open and undetermined 
when the twelve months expired, and that the said lapse of twelve 
months arose from this negotiation, and not from any intention of the 
plaintiffs to abandon their claim. ' 

If it were intended, as from the argument I take it to have been, that 
the question of a waiver by the defendants of this condition by such 
negotiation was raised by these pleadings, I must say that I cannot accede 
to that proposition. The facts that there was a negotiation, and that from 
that cause alone the delay of the plaintiffs in not bringing the action 
within twelve months arose, are put in issue by the replication, and the 
affirmative of these facts has been found by the Jury, but that is not the 
point or the gist of the case ; it is whether, on their part, the defendants 
thereby waived their right to insist upon this condition ; that is not to be 
inferred even by the Court upon the finding of the fact set out in the 
replication, but it was itself a fact — the fact — the important one which 
should have been submitted expressly to the Jury, and by them expressly 
found, before the plaintiffs can avail themselves of it. The finding of the 
facts, as stated in the replication, by no means necessarily establishes the 
fact of waiver by the defendants. They may be perfectly true, and yet 
there may have been nothing like a waiver, and it seems impossible even 
to say that a waiver has been found by the Jury ; and to say the least of 
it, I doubt whether, under the evidence in this case, a Jury could have 
come to such a conclusion if they would have been warranted in doing 
so. But at all events the waiver, as I have said, was the substantial fact, 
the facts as proved may or may not be evidence of it. The replication, 
then, seems to be, not an informal one, which would be cured by the 
verdict, for the verdict still leaves that matter doubtful. It must be 
considered rather as an immaterial issue,' in which case a venire de novo^ 
would have to be awarded. But as I have said, this is a matter of less 
consequence, as upon the first point I am of opinion that the plaintiff* 
cannot maintain an action upon their policy. 

Judges DoDD and DesBarres gave their unqualified assent to the 
decision of Judge Bliss, as recited above. 

WiLKiNS, J. The main question of law raised in this case was put to 
the Jury by the Judge who tried the cause favorably to the plaintiffs. 
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expressely on the sanction alone of Jackson et al v, the Massachusetts 
Mutual Fire Insurance Company, which was a decision of the Supreme 
Court of Massachusetts, reported in 23d Pickering. It, of course, could 
have no authority with us as a judicial precedent, and it has become 
necessary to test its principles, the council for defendants having impugned 
them, and having also directed our attention to other decisions in the 
United States Courts, which are said to be opposed to this. The policy of 
these defendants is made not merely voidable but absolutely void, in the 
proved event of another insurance, not notified to the Company, and 
indorsed on the instrument in question. To its particular terms it is not 
necessary for me to advert, as they have already been noticed. It is 
proper, however, to observe that the policy does not contain certain words 
which, if inserted, would have materially affected the point under con- 
sideration. The words are not, "in case the assured shall knowingly have 
already, or shall hereafter knowingly make any other insurance, &c. ;" nor 
is the language, " any other effective or valid insurance." On the contrary, 
by the express words, and I think obvious intent, the mere fact of another 
insurance effected but not notified, and not mentioned in, or indorsed on 
the policy, renders the insurance, on proof of that extraneous circumstance, 
ipso facto, void. There is no limitation in terms, or by necessary intend- 
ment, attached to the proviso, and I am not aware of any principle of law 
which would justify us in implying it. The general rule undoubtedly 
is, that conditions in written instruments are to be considered strictly. 
After such notice given as this condition requires it would have been com- 
petent to the assurers giving notice to the assured to cancel the policy and 
refund the premiums. It W{i«» in order to enable them to exercise this 
discretion, in relation to what they might deem an over-insurance, that 
this general condition was introduced into all their policies. Here the 
facts show that during the continuance of their risk they had not this 
privilege. The terms of the condition in the report under consideration 
wer«, we must assume, purposely made general and unqualified. The 
assurers obviously intended to protect themselves by a condition of 
unlimited application, and did not design that it should be affected by the 
circumstances of any particular case. What reason have we to infer that 
they intended, when they framed the condition, that it should be rendered 
inoperative in the case of a person 'insured by them effecting insurance in 
another office, — void by the terms of its policy in consequence of another 
insurance, — that is, void contingently in case of the proved existence of 
an extrinsic fact, which might or might not become known to that office ? 
Whether this latter policy would or would not become void in effect, would, 
manifestly, depend on the contingency whether the fact of an insurance 
should or should not come to the knowledge of the assurers that executed 
it. If, to refer to the circumstances of the two insurances before us, the 
Liverpool and London Company had paid in ignorance of this extrinsic 
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fact, or in waiver of it, there would have been in fact a double insurance, 
and it might be an over-insurance, as regards the defendants, and their 
protecting policy would have been thus contravened. It is observable, in 
this case there was a period during which both the assuring Companies 
deemed their risks to exist, and yet neither had knowledge of insurance 
by the other. 

We are not at liberty to adjudicate on this case merely in view of the 
particular facts that the plaintiffs, when they effected the insurance at the 
English office, were ignorant of the insurance effected by their agent with 
the defendants. We are required to construe and declare the legal effect 
of this proviso as our construction may effect any possible case that can 
arise under it. 

We have to inquire what the true meaning of it is in point of law, look- 
ing at the words and regarding the situation and circumstances of the 
contracting, parties as well as the general policy of insurance Companies, 
so far as it may reasonably be supposed to have suggested to this Company 
the particular condition. We must have regard also to the particular 
policy of these defendants, so far as it may be gathered from the 
language of the instrument before us. 

Viewed in these lights, and the words used, which are unequivocal, 
being interpreted according to their familiar sense, we are constrained to 
say that the omission, on the part of the plaintiffs, to notify to defendants 
the insurance effected at the office of the Liverpool and London Company, 
was in contravention of the proviso under consideration, and that the 
defendants had, by that proviso, guarded themselves against liability in 
the case that has occurred. 

The Massachusetts decision alone influenced my mind, at the trial, to 
instruct the jury as I did. It was not possible for me then to consider it 
with that careful attention which it has since been my duty to bestow 
upon it ; but after having deliberately reviewed it, in connection with the 
other causes cited at the argument, I have come to the conclusion that it 
is unsupported by principle. This I am bound to say, although I have 
the highest respect for the learning which has ever distinguished the 
Court that pronounced it, — I think that it, in effect, limited and qualified 
the proviso in question in that case in a manner, and to an extent, that 
was never contemplated by the parties to the policy. 

Entertaining these views of the question thus considered, it becomes 
unnecessisary to decide the other points that were raised at the argument. 

The rule must, in my opinion, be made absolute. 
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CATHEEINE McNIEL, Guardian of MARY 
McNIEL ». HECTOR McNIEL. 

Where a party conveys a portion of his land to another without describing its metes 
and bounds, they become tenants in common. 

This was an action for partition brought by one tenant in common 
against another. The plaintiif claimed under a deed from the defendant 
to her father of a portion of a lot of land described as " (me-li<iLf of tJie 
clearing, and half of my woodland on the Mahou river, said half contain- 
ing one hundred acres more or less" 

The cause was tried at Port Hood, and a verdict given for the plaintiif, 
— a rule nisi was granted for a new trial. 

Henry, Q. C, in support of rule. 

One of the points raised on the trial on a motion for a non-suit was, that 
the petition for a partition was signed by Catherine McNiel, and not by 
Mary McNiel, the infant. 

The Court. There is no substantial distinction between the petition 
of Mary McNiel by her guardian Catherine McNiel, and that of Catherine 
McNiel as guardian of Mary McNiel, 

Henry, Q. C. The deed is void for uncertainty. It conveys absolutely, 
and if what is conveyed is uncertain it passes nothing. The deed does 
not giy^ an undivided moiety. Ko power is retained in the grantor over 
the hundred acres conveyed. 

The Court. There is no uncertainty here — the deed makes the defen- 
dant tenant in common of an undivided moiety. It leaves him an 
undivided half. If it gave him a half in severality we could understand 
your argument. Where a party conveys a portion of his land to another 
without describing it, they become tenants in common. Eule discharged.. 



DENNISON V. DILL. 

Where the defendant, an Overseer of the Poor, signs a paper a^g^eeing to see the 
plaintiff paid for services rendered to a transient pauper, held liable, although his 
co-Overseers repudiated the obligation. 

This was an action brought by the plaintiff, a physician, against the 
defendant, an overseer of the poor for the township of Windsor, for pro- 
fessional services rendered by the former to a railway navvy. A verdict 
was given for the plaintiff for £15, and a rule nisi granted to set it aside» 

The liability of the defendant was based upon the following agreement, 
signed by him : 

" This is to certify that I have employed Dr, William Dennison to 
attend on one of the railway men by the name of Sexton, who was hurt on 
the railway near St. Croix, and do agree to see that he receives his pay for 
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so doing, providing his charge is no more than what has been his custom- 
ary eha^e and other medical men, as witness my hand. 

(Signed) William Dill. 

Winds(yi\ Jan 2Wi, 1856." 

Bitchie, J. W., in support of rule : 

It appears by the evidence that the plaintiff attended the pauper at first 
without reference to the overseers. He entered upon the service upon his 
own responsibility, and then looked about to make some person liable. 
The overseer is not liable, as such, for services to a transient pauper. 
This agreement must not be taken by itself, but in connection with the con- 
versation that took place at the time. The defendant said : *• go on with 
the work, and I will see you paid ;" and the defendant, in his evidence, 
says that the plaintiff asked him for a certificate, that he might apply to 
the House of Assembly for payment. 

I will refer your Lordships to the case of Gent v. Toralcina, 1 Dowl. 
and Ey., 541. 

Bliss, J. If, as proved, that when the overseer comes to see the pauper 
the plaintiff says I will not go unless you become responsible, and he gives 
him his promise accordingly, how can you say that he is not bound by it ? 

Ritchie. The case that I have cited is similar. 

The Court. If a person sees another in distress, and tells a physician 
to attend to him, and he will see him paid, he is liable. 

Ritchie, That is a very different case ; there, the credit is given in the 
first instance to the party sought to be made liable, and even then I 
think there would be a failure of consideration. 

"No distinction between this case and that of Ward v. McDormld, 
decided a short time since by your Lordships; there the party said, "supply 
this man with goods and I will see you paid," and he was held not liable. 

The Court. That was not in writing. 

Ritchie, Being in writing makes no difference— no credit was origin- 
ally given to the defendant here ; there should be a consideration 
expressed on the face of the agreement. The evidence of the plaintiff 
himself says that ** some of the railway people first employed him;" they 
are the persons liable. 

WiLKiNS, J. There is one distinction between this case and that in 
Dowl. and Ey. : there the concurrence of all the overseers was had ; here 
the other overseers repudiated. If there is a moral obligation, it must 
attach to all. 

DoDD, J. This action is brought against the defendant not as an over- 
seer, but as an individual. I think parol evidence should not have been 
admitted in this case to alter or explain the written agreement, which is 
perfectly clear and plain. 
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WiLKiNS, J. I do not quite agree with my brother Dodd. In this 
case, where the evidence was given to show that the agreement was 
obtained for the purpose of applying to the Legislature, I did not feel 
inclined to reject it. However, the jury have passed upon it. 

Rule discharged, and the verdict reduced to £11 12s. 9d., the amount 
directed to be given in the Judge's charge at the trial. 



BELCHER V. INTERNATIONAL LIFE ASSUR- 
ANCE SOCIETY OF LONDON. 

Where the agent of a Life Assurance Company continues for some years to receive, 
by his own mistake, premiums from a party assured, at a much less rate than that 
established in the puolished tables of the Company — held, in an action by the assured 
for participation in the profits, that the plaintiff could not recover, and that the Com- 
pany were entitled to have the policy reformed. 

This was a special case in equity, the facts of which are fully set out 
in the Judges* opinions. 

Ritchie^ Q. C, for plaintiif, contends that the plaintiif was not bound to 
take notice of anything except what appeared on the policy. There is no 
principle of law which will authorize the Court to reform a contract, unless 
the mistake is made by both parties. There has been no fraud or conceal- 
ment here on the part of the plaintiff ; he frequently called the attention 
of the Company to the view he held of the policy. As to the delay in 
rectifying the mistake, cites 1 Phillips on Ins., 41; 1 Ves., senr., 317. The 
plaintiff" was not bound to make calculations from the tables of the Com- 
pany — that was the business of the actuary, who was conversant with them. 

Attorney General^ contra. The principle is well established that equity 
will reform a contract where a mistake has been made. The plaintiff 
here, through the mistake of the Company, has been benefitted. He has 
been paying for ten years the same premium he should have paid for the 
first five years. 

W, A. Johnston, Equity will give relief even where the mistake is not 
known to both parties. Cites 1 Ves., 317 ; Atkins, 38 ; Sugd. on Vend, 
and Pur., 365 and 157 ; 31 Engl. Law and Eq. Rep., 497 and 167 ; 1 Ves., 
senr., 400 ; 3 P. Williams, 123 ; 1 P. Williams, 354 ; 2 P. Williams, 151 j 
I Ves,, 456 ; 1 Atk., 544 ; Newlaud's Chan., 343 and 206 ; 3 Atk., 387 ; 
3 Ves., 321 ; 6 Ves., 328 ; 9 Ves., 364; 1 Sim. and Stuart, 217. 

Ritchie^ Q C , contra^ will admit the principle that where two parties 
enter into an agreement, and in committing it to writing they make a 
mistake, equity will reform it — but that is not this case. Equity gives 
relief only to the vigilant, not to the negligent Storey, Eq. Ins., 167, ib. 
p. 168 ; 1 Jac. and Walker, 479 ; 1 Madd., 310 ; 4 Dow., 16. C. A. V. 

The opinion of the Court was delivered by 

Bliss, J. This was an action by the plaintiff who claimed, under a 
policy of insurance made with him by the defendants, a participation in 
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the profits of the Society according to the terms of the policy, and he 
prayed that the Society might be decreed to account for the profits, and ta 
pay him the portion thereof to which he was entitled. The defendants, 
by their pleas, deny that the plaintiff is entitled to any such participation 
of profits, alleging that a very material and important mistake had been 
made in the plaintiffs policy — which is fully set out in his sixth plea — 
and that the plaintiff is now seeking to enforce that policy so made in 
mistake, contrary to conscience and good faith, and the defendants pray 
that the same may now be reformed. 

The case was argued before the Court in the last term. 

The International Life Assurance Society was established in London,^ 
having an agency in Halifax in this Province. In 1845 the plaintiff pro- 
posed to the agent of the Society here to insure his life for the sum of two 
thousand pounds, for a period of five years, with the right of converting it^ 
at the expiration of the first, second, or third five years, into a life policy, 
with a participation of profits, if required. This proposal was accepted by 
the agent here, and a provisional policy was accordingly executed here op. 
behalf of the Society with the plaintiff for the assurance of his life for five 
years for £2000, at the annual premium of £35 13s. 4d., being at the rate 
of £1 15s. 8d. per cent., which was the correct rate according to the pub- 
lished table of the Society, payable by a person so insuring of the age of 45 
years, which was the then age of the pLiintifF; and by this provisional 
policy the plaintiff was to have the right of continuance, after the expira- 
tion of five years, for other five years, or for life, as may be required, 
agreeably to the rules of the Society. There seems to have been a slight 
deviation in this last clause, probably wholly accidental, from the terms of 
the accepted proposal, which had stipulated for this right after the expira- 
tion of not only the first five years, but of the first, second, or third five 
years, with profits if required, — but this does not appear to affect the case 
before us. The provisional policy is dated 4th March, 1845, and it stipu- 
lated for a further valid policy to be made by the Society itself. A policy 
under the seal of the Society in London was accordingly executed in place 
of the provisional one and of the same date as that, and more full and 
particular. By this, £2000 was insured on the life of the plaintiff at the 
annual premium of £85 13s. 4d. for ^ve years, with a proviso that if the 
plaintiff should on or before the 4th March, 1849, (the day on which the 
last annual premium of £35 13s. 4d. became payable) give notice in 
writing of his desire to continue the said assurance from the 3rd day of 
March, 1850, for the remainder of his life, and should, on or before the 4th 
day of March, 1850, pay the sum of £49 13s. 4d. as the premium of 
assurance for one year on £2000, then the policy was declared to be bind- 
ing on the Society (I state the substance of it), and so long thereafter as 
the plaintiff should continue to pay the said premium of £49 13s. 4d. for 
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the said sum of £2000, — " together with such further sum or sums, if any, 
-as shall have been assigned to, or in respect of the said policy, pursuant to 
the rules and regulations for the time being of the Society, as or by way 
of bonus or addition to the sum assured." And on this policy was indorsed : 
^* Premium first year, £35 L3s. 4d. ; remainder for life, £49 13s. 4d." 

The plaintiiF continued to pay the original premium of £35 13s. 4d. 
-during th^ first five years. 

In January, 1 849, he gave the written notice required by the policy, of 
his desire to continue his policy from March, 1850, for the remainder of 
his life, and that he should pay while he lived the annual sum of £49 13s. 
4d. — the increased premium for the sum assured, £2000 — so as to parti- 
<jipate in the profits, agreeably to the terms and conditions of the policy." 
This notice was sent to the agent here, with a request that it should 
be forwarded to the directors in London. 

The plaintiff", after the expiration of the first five years, accordingly paid 
annually the increased premium, as mentioned in his policy, of £49 13s. 
4d., which appears to have been received without any objections ; and 
after three years payment of this increased premium, in 1852, he applied 
to the Society's agent to know if he was not entitled to a bonus, and also 
if the Directors would purchase his policy, and what they would give for 
it. To this he was informed, " that the policy having been originally for 
five years only, there would be no bonus declared on it, until the five 
years' premium at the increased (life) rate had been paid." The plainliff 
then continued to pay the same annual increased premium until 1855, 
when the second period of five years having passed, he again applied for 
the bonus to which he considered himself now entitled, when in reply 
thereto he was informed by the Society that " he would find on reference 
to the tables on single lives, that at the age at which the plaintiff" was when 
the first five years expired, his premium for life with profits would have 
been £89 13s. 4d., instead of £49 13s. 4d., which only he had paid." 

A correspondence then took place between the Company and the plain- 
tiff, in which the former stated that the policy had been entered in their 
books as a term policy for the remainder of fifteen years from 4th March, 
1845, — and that the policy, as one for life, must have been issued entirely in 
error, but as the error was by their own officers, they offered either to forego 
all claim for the difference between the term premium paid since 1850, of 
£49 13s. 4d., and the correct life premium of £89 13s. 4d., if the plaintiff 
would for the future (that is, from 1856,) pay this latter premium; or, if 
plaintiff preferred it, they would pay him back the whole premiums paid 
since 1850, and cancel the policy. These propositions were rejected by the 
plaintiff, who has since continued to pay the annual premium of £49 1 3s. 
4d. as before, and which has only been received under protest by the 
Society. The plaintiff has also continued to demand yearly the bonus 
from the Society, to which he considered himself entitled by virtue of his 
life policy, and in November, 1858, commenced the present action. 
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I have gathered from the correspondence between the parties, and other 
evidence, the foregoing abstract or outline of the case ; and the questions 
which arise out of it for our consideration are whether there has been a 
mistake made in this policy by which an annual premium of £49 13s. 4d. 
has been inserted in it, instead of £89 13s. 4d., — and if so, whether it 
would be contrary to equity and good conscience on the part of the plain- 
tiff to enforce it as it now stands, and the defendants be entitled to the 
protection of the Court against such a claim by having the policy reformed, 
in the language of the plea, according to the true intent of the agreement. 

There can be no doubt of the general power of a Court of Equity (and 
this Court is now invested with all its functions and authority) to rectify 
mistakes in this way in any kind of written instruments. Nor is a policy 
of insurance any exception to the rule. Thus in HinMe v. the Royal 
Exchange Assurance Company, 1 Ves., senr., 318, Lord Hardwickb stated 
the undoubted authority of the Court of Chancery in such cases — but he 
said that " the plaintiff comes to have a mistake in a policy rectified in the 
harshest case that can happen : that of a policy, after the event and loss 
happened, to vary the contract so as to turn the loss on that insurer, who 
otherwise, it is admitted, cannot be charged." However, he added, "if the 
case is so strong as to require it, the Court ought to do it." But he decided 
that there was no evidence to vary the contract from the written words. 
Nc^doubt where such an application is made to the Court to relieve a party 
from the effect of an alleged mistake, and to reform the contract, to make 
it what it ought to have been, the mistake must be made to appear with- 
out a doubt, and by the clearest and most satisfactory evidence. 

That a mistake has been made by the defendants on the part of their 
officer in filling up this policy with the sum of £49 13s. 4d. instead of £89 
13s. 4d., as the premium of insurance for the remainder of the plaintiff's 
life, cannot, I think, admit of a doubt. All life insurances are based upon 
the computed chances of the duration of human life at different periods of 
age, by which a rate of premium is fixed, varying according to the age of the 
party whose life is insured. These are set down in tables issued generally 
by each Insurance Office, — and such tables, drawn up and comprised in a 
small pamphlet, were issued by the defendants' Society. They contain a 
column for the age of the insuring party at his next birth-day— one for the 
annual premium payable thereon for the whole life, with profits; another 
for the same premium, without profits; and a fourth for the annual premium 
for five years only. According to this table the annual premium for a per- 
son who at his next birth-day would be 45, (which was the case of the plain- 
tiff in Llarch, 1845, when he proposed to insure his life) was £1 15s. 8d. 
per cent., which would make £35 13s. 4d. for the whole sum of £2000 
proposed to be insured; whereas, if he had then insured for his whole life 
instead of five years, the premium there stated was £3 17s. with profits, 
and £3 9s. 4d. without profits, which would give, in the first case, £77 as 
the whole premium on £2000; and, in the latter case, the whole premium 
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of £69 6s. 8d. So that if the plaintiff had, in the first instance, and at his 
then age of 45, effected the insurance for his whole life, he would have paid, 
even without profits, a much larger annual premium, that is, £19 13s. 4d. 
more than the premiunx for his whole life inserted in this policy, to take 
effect five years later, when his age having advanced five years — that is, to 
50 — the premium would be still proportionately increased ; that is, as the 
tables show, at the last year of the first five, the premium, without profits, 
would be £4 Os. 9d., making £80 15s , and, with profits, £4 9s, 8d., or upon 
the whole £2000 insured, a premium of £89 13s. 4d., the sum which the 
defendants say was the true and correct life premium according to their 
tables, and which ought to have been so stated in the policy as payable 
after the end of the first five year's, which would be in 1850. It is, how- 
ever, a little singular that in this the defendants have, in some way, fallen 
into a mistake — as I think. The premium of £4 9s. 8d. is, according to 
the tables, the correct one, which would be payable on the last year of the 
first five years, — but the year at which the life policy would commence 
should be the year following that, and the premium on the life policy then 
to commence, according to the tables, is £4 13s. 6d., which would make the 
whole premium of the £2000, payable by the plaintiff, £93 10s., a still 
larger sum than that which the defendants claim to be the correct amount. 
It may be, however, the practice of this Company to adopt the lesser pre- 
mium of the proceeding year, as that which is charged by them on such 
occasions as this; or, if it be a mistake, it is one against themselves. In 
either view the plaintiff has the benefit, and may be well content. We 
must now adopt it as the correct premium — and, so taking it, there has 
been clearly an error of a very considerable amount (no less than £40) in 
the annual premium inserted in the policy, an error on the part of the 
Company, at least. It is a mistake which does not depend on the state- 
ments or recollection of witnesses, fallible as such evidence must ever be, 
but is shown beyond a doubt by reference to the tables. How the Com- 
pany fell into this error is by no means so clear. In their letter of the 14th 
of March, 1856, they say "that the premium of £2 9s. 8d. per cent, (say 
£49 13s. 4d.) was for the second term of five years," and again "that they 
have the policy entered in their books as a term policy, for the remainder 
of the 15 years, from 4th March, 1845." But I have endeavored in vain 
to make out from their tables how buch a premium as £2 9s. 8d. could be 
correct, according to this statement of theirs. There is certainly no premium 
of this amount payable, according to their tables, on the first, second, or 
third period of five years, at the plaintiff's age, nor any premium that could 
in any way agree with the policy as entered, by their account, in their books. 
It appears strange, too, that this Company or their officers could have made 
the more serious blunder of entering in their books the policy so different 
from what it really was, and that, if it was so entered, they did not sooner 
discover the error, when the plaintiff's notice, in 1849, of his desire to make 
it a life policy, — ^and again, his claim for the bonus thereon, in 1852, so , 
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strongly called their attention to that point. Their own reply, too, to this 
claim for the bonus treated it as a life policy. But the mistake having once 
been made, might certainly continue to be overlooked with less inexcus- 
able carelessness. Nor do I lose sight of the fact that no officer or other 
person on the part of the Company in England, where the mistake arose, 
has been examined to oflfer an explanation of such awrongentry of the policy 
in their books, or how the premium of £2 9s. 8d. could be charged in re- 
spect of it as so entered. But leaving this, which I am quite at a loss to 
understand — however the mistake may have arisen in inserting too small 
a premium in the policy, and gross as may have been the blunder both in 
making it and in failing sooner to detect it — no doubt can exist in our 
minds that such a mistake does in fact exist. Nor am I aware that the care- 
lessness of a party either in making or in not discovering it will preclude 
him from the relief to which otherwise, in cases of mistake, he would be 
entitled. Where there are doubts whether there be in fact any mistake, 
such circumstances might be of weight in certain cases in the decision of 
that question, but when it is once established clearly and beyond a doubt 
— as to my mind it has been here — that such a mistake does exist, I can- 
not think this to be any serious objection. 

In whatever way, however, the Society may have considered this policy 
and entered it on their books, there can now be no pretence for treating 
it as other than a policy, since 1849, for the whole life of the plaintiff — 
and the sole question now is, whether the mistake which has clearly been 
made by the Society in the amount of the premium payable in respect of 
it, can be rectified. This will require us to examine into the conduct and 
intention of the plaintiff, the other party to the contract. 

We have his letters before us, and he has himself been examined as a 
witness. He states at first that he had no knowledge of there having been 
any mistake in the policy until November, 1855, when it was first brought 
to his notice by the answer of the Society to his application for the bonus 
— nor did he know that the premium mentioned in the policy for life was 
less than the premium usually charged by the Company. If he did not 
know this, it was because he did not avail himself of the full means of 
knowing it, which were in his hands and had been under his very notice, 
before the first policy was made. And if the plaintiff's statement stopped 
here, I confess that I should be obliged to conclude that his recollection, 
when he was examined of what his knowledge previously had been, must 
have greatly failed him. But his examination, taken altogether, very 
materially modifies the effect of this statement — in fact, wholly contradicts 
it. He admits that, before the application for insurance was made by him, 
he knew at least that the premium for the first five years was ^1 15s. 8d. 
per cent. — the sum charged him — and this information he had acquired 
from the tables of the Society, which he had found annexed to Blachoood's 
Magazine^ a common mode of advertisement. The plaintiff was a book- 
seller, and the then agent of the Society here (Mr. Starr) was in the habit 
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of leaving with him a number of their small pamphlets containing these 
tables, to be distributed by him in the country. Having these tables thus 
in his possession, and having actually referred to them before he made his 
proposals, and thus ascertained what the premium for the first five years 
would be, and his proposal stipulating for the right to convert the policy 
into a life policy, with profits, at the end of the first, second, or third five 
years — it does seem almost if not altogether incredible that he did not look 
or care to look into the tables to see what the premiums would be if he 
carried out that right for which he thus particularly stipulated. It stood 
in the very first column next to his age, and he could scarcely have carried 
his eye along to the column for which he did consult the tables without 
observing this also. The plaintiiF, however, in his examination again says 
more cautiously : " When I effe<jted the policy I do not think I had acquired 
the knowledge, or made the inquiry as to the amount of the premium for 
the second term of five years ;" and when questioned further, he says : " I 
think I must at that time have made inquiry, or had the information rela- 
tive to the amount of premium to be paid upon converting my policy into a 
life policy at the end of the first, second, or third term of five years. I 
must have received it either from the tables, or from Mr. Starr, or from 
both." This alone seems conclusive of his knowledge, and that his proposal 
for insurance both for the term and the life policy had reference to the 
premiums contained in these tables, and were based upon them. But there 
is a further statement by the plaintiff' which indirectly, and indeed posi- 
tively too, leads to the same inevitable conviction. In his letter to Mr. Hill 
of the 4th of February, 1856, the plaintiff says that he had determined, 
before receiving the London policy, to have it converted into a life policy, 
upon the payment of an additional sum at the expiration of the first five 
years. Now though a person might possibly be supposed to reserve to 
himself a right to do this without ascertaining — though it could be so easily 
done — what amount of premium this would require, we can hardly go the 
length of believing that one who had made up his mind to carry out this 
right, had done so without looking at the tables which he had, to ascertain 
what the increased premium would be. Such utter carelessness in pecuni- 
ary matters and indifference as conduct like this would evince, can scarcely 
be expected to receive a very ready belief. In his examination the plaintiff 
has repeated that he had made up his mind to convert it into a life policy, 
after receiving the temporary policy, and before receiving the one from 
London, because, he says, he found by calculation that the difference was 
so small between the premium for the first five years and the premium for 
the remainder of his life with participation of profits, that it would be most 
advantageous for him to do so. AVhere did he find the different amounts 
of premium on which his calculation was formed? If from the tables, then 
his full knowledge in this respect is conceded, and then cacUt qucestio. But 
if he meant — and this is probably what he did mean — that he found the 
difference between the premium of £35 13s. 4d. on the term policy, and the 
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£49 138. 4(3. on the life policy was so small that he determined to convert it 
into the latter, then he must be speaking under a singular error. The pro- 
visional policy issued here contained no mention of the amount of the pre- 
mium on a life policy. The first introduction of it in the transaction was 
in the London policy, which, at this time, Us the plaintiff says, he had 
not received. So that his calculation, as well as his determination to 
convert the term policy into a life policy, made previous to receiving the 
London policy, in which the premium is erroneously given, must have been 
founded upon the true and correct amount of the premium stated in the 
tables. Indeed, the plaintiff says so, for in his examination he follows up 
what I have just quoted from it by adding : " I therefore think I must have 
been acquainted with the rate of premium. I must have consulted the 
tables, but I do not recollect, for the amount of premium for so converting 
it. I do not think I could have had any other means of information except 
from the tables in the advertisement and the tables in the office. Both 
Mr. Leander Starr and Mr. Fred. Starr (the former the agent of the Society) 
and myself had a great deal of conversation on the subject when I received 
the temporary policy." From one or other of these sources, or from both, 
he had then, it is perfectly clear, ascertained what the premium for the 
life policy would be, — and his intention to convert his policy into one for 
life bearing that premium appears thus unquestionable. 

But if there were any room for doubt on this point, of the knowledge of 
the plaintiff that there was this mistake made in respect of the premium of 
£49 13s. 4d. mentioned in the policy, I think there is enough in the case to 
show that such error was one that may be rectified. If the plaintiff can 
be supposed to have been ignorant of what the true premium was as stated 
in the tables, there can be no doubt that he made his proposals for insur- 
ance for the term and for life on the basis of these tables. He says himself 
in his letter of the 7th April, 1856, that those proposals were made from 
the tables of the Society. And in his evidence he states that he presumed 
the rate of increased premium for the second term would be formed from 
the Company's tables, and that the information would be found from the 
same source in case he converted the term policy into a life policy. Again, 
when the provisional policy was made, the clause reserving the plaintiff's 
right to continue it for other five years or for life, expressed that it was to 
be "agreeably to the rules of the Society." These, then, were clearly 
referred to and adopted by both parties as the basis of the policy which 
was to be effected, whether for the term or for life. Known or unknown, 
the premium in the tables was that upon which the policy was expected 
to be effected, as well by the plaintiff when his proposals were made, as by 
the Society when they were accepted. And if this intention has not been 
carried out in the contract founded upon it — if a less sum has been substi- 
tuted for the amount of the life premium in place of that set down in the 
tables, and that can only be accounted for on the ground of a clear and 
evident mistake, as has been the case — it is one which entitles the def on- 
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dant to relief, under the principles by which Courts of Equity are governed 
in such matters. I cannot help thinking, too, that some consideration is 
to be had to the nature of this contract. It does not relate merely to a 
past transaction settled and concluded at the time of the agreement, but 
is wholly prospective in its effect, the plaintiff, by the continued payment 
of an annual sum deriving the benefit of a continuing guarantee. There 
is no other consideration but the payment of that premium from year to 
year ; and it does strike me as being every way but an act of simple justice, 
that when the mistake in the amount of that sum has been discovered and 
pointed out, it should be corrected — that the plaintiff should not still be 
allowed to go on with the payment of the small erroneous sum, and still 
claim the benefit of the contract. The plaintiff will suffer no real inconve- 
nience or loss by making the contract what it ought to have been, except 
the payment of a larger sum than he has paid under it ; but if it was right 
and just that the larger sum should be paid, that is no ground for not 
reforming the contract — for then no contract could be reformed. He 
alleges that he should not have entered into such a policy if he had known 
that so much larger a premium would have^been payable ; but that comes 
with a bad grace from one who, supposing he did not know it, would not 
avail himself of the means which he had at hand for knowing it, and who 
had, to say the least of it, made up his mind to insure for life without 
seeking to know whether the premium was large or small. He has, 
besides, had all the benefit of the risk for several years, upon the payment 
of a lesser premium than he ought to have paid. If, however, there be 
any ground which entitles him to consideration, and would require the 
Court to impose any terms in reforming the contract, I must say that the 
propositions offered to the plaintiff by the defendant were, in my opinion, 
fair and equitable and liberal. 

One objection was raised by the plaintiff's counsel, which I have not 
before noticed — that the defendants are too late in claiming this relief. 

The cases to which we have been referred are by no means applicable 
to a case like the present. Johnston v. Johnston^ 1 Jac. and Walk., 479, 
was the case of a settlement made under an order of the Court, and which 
was sought to be changed, after an acquiescence by the party, from the 
year •! 786, when the order was made, till the application was made, in 
1820 — a period of thirty-four years. 

In Hicks V. Cooks, 4 Dow., 16, there had been an acquiescence for 
nearly fifty years, under a deed which was now attacked on the ground of 
its being unfair. Lord Eldon said that such long acquiescence was 
evidence to show that the contract was fair, though it was of that nature 
that equity looked upon with jealousy. And Lord Redesdale said, " that 
the change which takes place in such a long interval made it difficult to 
do that justice between the parties which might be done if the transaction 
had been recently challenged." 

But there can be no acquiescence where the mistake was not discovered, 
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— and lapse of time, that of a few years here, cannot, under the circum- 
stances of this case, raise any presumption against the defendants, nor be 
deemed such laches as should deprive them of relief. 

I think the defendants are therefore entitled to the judgment of the 
Court ; and adopting the propositions made by them to the plaintiff in 
March, 1856, the order of the Court should be to this effect : 

Policy to be reformed by inserting the premium of £89 13s. 4d. in place 
of <£49 13s. 4d., as it now stands, which corrected sum to be paid by plain- 
tiff from 4th March, 1856. Plaintiff to be entitled to profits from same 
date, for which account to be taken, and, upon adjustment, the true sum 
in arrears from 4th March, 1856, to be paid by the plaintiff less that 
amount of profits ; or policy to be cancelled, and all premiums paid by 
plaintiff to be repaid by the defendants, plaintiff to make his selection 
within one month. 

WiLKiNS, J. The plaintiff's testimony is so confused and contradictory^ 
that it is difficult to collect from it whether he did or did not design to 
admit that when he accepted the policy in question, he knew that the 
premium he thereby engaged to pay on a life policy, was far less, (as in 
truth it was) than was by the tables of the Society payable therefore, under 
the circumstances of the case. At one time he states that he had not con- 
sulted these tables, at another he thinks he might have done so, and could 
not have been ignorant of the adjusted rates. The balance, so to speak, of 
his own evidence is, however, greatly against himself. It is beyond all 
question that, not only had he then, and previously, ample means of accu* 
rate information on the point referred to, but, from the nature of the case, 
he must necessarily have informed himself fully ; and the tables of the 
Company, which appear to have been invariable, so far as they effect th© 
question before us, must have formed the groundwork of his calculations, 
when he decided that it would be for his interest to convert the t€j*m policy, 
into a policy for life. This is not a case in which a distinction, sometimes 
important, is raised, between actual knowledge and the inference of know- 
ledge from the means of acquiring it, for here, plain, infallible sources of 
information must, on the assumption of a rational mind and rational con- 
duct, on the part of the plaintiff, have been consulted by him. At one time^ 
I thought it would be proper to direct an issue to try the fact of knowledge 
at the time of entering into the contract, but on reflection, I think it un- 
necessary. In Bell V. Gardner^ 4 Manning and Granger, 11 Chief Justice 
TiNDALL says : " There may be cases where the existence of the means of 
knowledge might lead irresistibly to the inference that the party had actual 
knowledge." This, I think, is one of those cases, and in it mir minds are 
irresistibly led to that conclusion. There may be cases where, though a 
person may have at commard the means of attaining accurate information 
of a state of facts, yet, from the pains involved in a recourse to those means, 
he acts, or contracts without availing himself of them ; but such an hypo- 
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thesis is excluded here. This plaintiff, when he contemplated contracting 
with defendants, must have thus reasoned within himself. Ho must have 
proposed to his own mind the question, what sum shall I have to pay at the 
end of the first term of five years, in every then succeeding year of my life, 
in order to effect insurance for the remainder of it ? And he must have 
mentally settled that question, either by obtaining information from some 
person who misled him in fact (and this he d(5e8 not pretend), or he must 
have adopted that simple process which was absolutely obtruded upon him, 
as he possessed the tables, viz : to extend the glance of his eye from the 
column showing the rate of premium, at the age of 49 (at which he would 
arrive at the end of the first term of insurance) to another column on the 
same line, and on the same page, which, as plainly indicated, that thence- 
forward, to insure for life, with profits, he must be prepared to pay £4 9s. 
8d. per cent. 

This did not call for the intervention of an actuary, nor require nice 
calculation. Information of the fact stared him in the face. It follows 
then, that when he received and accepted the policy, he knew that the 
defendants in proposing it, had made a mistake, largely against their own 
interest. He, then, suppressed a fact which in good conscience, he was 
bound to disclose, and in every subsequent year he has been insured by 
them, whilst he has been wittingly suffering them to acquiesce in the 
receipt of £40 less premium for the risk incurred, than (referring to the 
fixed rules which, as a rule, govern their insurances) they were entitled to 
receive, and would have stipulated for, but for a misapprehension. It is 
not pretended that the defendants designed to contract with the plaintiff, 
in a special manner, in departure from their established principles. They, 
therefore, indisputably, contracted, unadvisedly, inadvertently, in terms at 
variance from the scale of premiums, adjusted to the particular risk. We 
are, therefore, constrained to decide that the terms of the actual contract 
before us are not, as they respect the defendants, in accordance with their 
intentions. 

Nevertheless, if, looking to the other party to the contract, it had not 
appeared, conclusively, that he knew that the defendant's contract was, in 
terms and legal import, what it was not, and could not have been, in their 
intentions — had he accepted their engagement innocently, and whilst pay- 
ing in successive years, the stipulated premiums, doubted not that he was 
paying all that a society, acting on fixed principles, could have required, I 
should have considered the defendants bound by ihQvcadual contract. This 
view would not have been a little strengthened by a consideration of the 
gross negligence and error ol the defendants. We could hardly have 
believed this possible, if we had not knowledge of the fact. Their officers 
in London could not have read the policy, for it contains elements, which, 
. if considered, must have obviated the misapprehension. Their first mis- 
apprehension, indeed, would appear not to have been their last, for in the 
correspondence they assume that the mistake in this case consisted of treat- 
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ing the premium for the second tenn of five years, as the premium for the 
remainder of life. Such, however, is not warranted by the fact, for, 
according to their tables £1 19s 7d. and not £2 98. 8d. is the per centage of 
premium for the second term, referring to the then age of the assured 
The same mistake is transferred to one of the defendant's pleas. But 
the error, on their side, was against their interests, whilst, if mere error 
could be ascribed to the plaintiff, it was for his pecuniary advantage. If the 
death of the plaintiff had occurred before the error was discovered, arid the 
defendants still under misapprehension, had paid over to the executors of 
the deceased the amount of the insurance, it could have been recovered 
back, on. the authority of Kelly v. Solaris 7 Meeson and Welsby 54, which, 
on the assumption that the plaintiff, when he received the policy, knew that 
he was not paying the fixed rate of premium, is in principle, decisive of the 
point last adverted to. That case was an action by the Directors of an 
Insurance Company to recover back money paid to the defendant on an 
insurance on the life of her deceased husband. The policy had, in fact, 
lapsed, just before the death, by non-payment of the last quarterly pre- 
mium. The actuary of the office had informed two of the directors of the 
fact, and one of them had written in pencil the word 'lapsed' on the policy. 
The directors paid the executors, having as they stated, at the time actually 
forgotten that the policy had lapsed. Lord ABiNGER,at the trial, thought, if 
the directors had means of knowledge^ plaintiffs could not recover the money 
back. A new trial, however, was granted, because the jury had not decided 
whether the party had had actual knowledge^ at the time of payment. 
Now, in the case which I have put, the money would have been paid over 
to the executors of the plaintiff by the defendants, from a misapprehension, 
the same in effect, as if they had forgotten, or were unmindful, that they 
had entered into a contract different from what they had intended, and at 
variance with their rules, and that therefore they were exempted, at the 
time of payment, from an obligation to pay the money. This view is con- 
firmed by the case of Bell v. Gardner above mentioned. There, it was 
held, that a negotiable security, given by a party, in satisfaction of a 
supposed liability, from which he is discharged in law, in ignorance of the 
facts which constituted such discharge, could not be enforced against him, 
though he had the most ample means of knowing those facts. 

It may be said perhaps, that this is arguing iA a circle. The course of 
reasoning, certainly, is based on the pre-supposed non- liability of defen- 
dants to pay the insurance money, in consequence of the legal effect of the 
misapprehension of facts on their actual contract. The two cases cited, 
however, do clearly establish, first, that money paid under actual for- 
getfulness of facts, at the time of payment, though with full means of 
ascertaining them, maybe recovered back — and, secondly, that where the 
party contracts, in ignorance, at the time of contracting, of a state of facts, 
which he might have know by inquir}^ and which, if known, would have 
constituted an immunity from the supposed legal liability that induced him 
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to contract. This is a defence in an action, brought against him to enforce 
the contract. These principles are not inapplicable to the case before us, 
▼iewed as a case in which one of the parties contracted under present 
misapprehension of facts, to his prejudice, and the other contracted to his 
advantage, with a full knowledge ©f them. The pole star of equity juris- 
diction is substantial justice between the parties in litigation. The 
constitution of our Court does not, indeed, leave the mode of administering 
this, to the capricious and arbitrary opinion of the equity judge, but in 
the exercise of his dis(?retion applied to the case before him, he is unre- 
strained, except by the authority of judicial precedents. These I have 
carefully examined, with the appreciated aid of learned research, and argu- 
ment, derived from gentlemen at the bar ; but I have found none which 
opposes the views that I have taken, and thus expressed, of the case 
submitted for our decision. 

I think that the relief asked for by the plaintiff must be refused, and 
that the contract must be reformed in one form or other, of the following 
alternative, at the option of the plaintiff, viz : first, he is to accept, and 
perform (and in that case defendants are also to perform,) one of the alter- 
natives that were proposed to the plaintiff, by way of compromise, in the 
letter of the chairman of the defendants, dated the 14th March, 1856 — or 

Secondly. — The contract must be reformed, strictly, according to the 
rules and printed tables of the defendants, so as to be, in effect, a converted 
life policy from the 3rd March, 1850, and all deficiency of premiums 
accrued on it, as such, at the rate of £4 9s. 8d. on the hundred, since that 
time, is to be paid by the plaintiff to the defendants. 

As to the time to be given plaintiff for determination of the option given 
him, and for performance by him of his past obligation to defendants, 
according to the effect of his judgment, I concur in the views expressed, 
on these points, by my brother Mr. Justice Bliss. 



SPUllR V. ELDERKIN. 

Where a bargain is entered into between the plaintiff and defendant, for the sale of 
lands, and the defendant, after paying a moiety of the purchase money, quits the 
country, without completing his purchase, leaving the plaintiff in possession ; and, in 
his absence, the plaintiff takes out proceedings as in foreclosure of mortgage, under 
which the property is sold and bought in by him for a much less price than the original 
purchase money, and soon afterwards resold to third parties at a large advance — held, 
in an application by defendant to be allowed to come in and defend, that he is entitled 
to relief in equity, and that the plaintiff must be considered as his trustee, and, as such, 
bound to account to him for the profits arising from such re- sale. 

This was an application to the equitable side of the Court for relief, 
under a rule calling upon the plaintiff to shew cause why the defendant 
should not be allowed to come in and defend, and that the plaintiff be 
made a trustee on his behalf. 

The facts are as follows : 

In the autumn of 1855 the defendant entered into an agreement with 
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the plaintiff for the purchase of a lot of land, for £250, — and, having paid 
one half of the purchase money, he shortly after left the country for 
California, where he remained for some years, leaving the plaintiff in 
possession of the property. 

In his absence the plaintiff obtained a judgment of foreclosure and sale, 
and under the usual Gazette notice prescribed by the statute, the property 
was sold, and bought in by the plaintiff for the sum of £120, and soon 
afterwards re-sold by him to Messrs, Troop for the sum of £225. 

Chestey, for the defendant, contends that he was an absent debtor, and 
the statute requires process to be left at his last place of abode, which 
was not done. Xo judgment could be obtained against him until after 
two terms had elapsed. 

There was only one difficulty here, and that was, that the property had 
passed into the hands of third parties. Equity, however, would make the 
plaintiff trustee for the defendant. 

Ritchie^ Q. C, contra. This is a case of an equitable mortgage which 
has been foreclosed. It is not in the power of your Lordships to interfere 
where the proceedings have been regular. If you could, then the principle 
would be established that in all cases of absent debtors the whole trans- 
action could be re-opened on the return of the debtor, which would be 
contrary to law and equity. 

The Court. The question is whether, in a case where the Gazette 
notice has not reached the knowledge of the party, and he returns within 
a reasonable time, equity will give relief. 

Ritchie, The statute expressly says that publication of notice of sale 
for thirty days in the Roi/al Gazette shall be considered a sufficient 
service. 

This involves a point of practice of great moment. Cites, in support of 
his view, Willard Eq. Jur„ 451; Powell on Mortgages, 1010, note^ 
1 Dickens, p. 65. 

James. The defendant here does not seek to set aside a judgment, or 
to disturb the title of third parties who have purchased, but merely aska 
that equity should be done. The plaintiff here occupies the position of 
trustee, and ought in equity to be so held. 

Cites, as to the general principles governing sales, 2 Danl. Chan., 2922; 
1 Tomlyn, 341. As to opening biddings — 4 Brown Chan. Ca., 172. 

It is true that the general principle is, that biddings will not be opened 
after confirmation of report — but that is as between third parties. That 
is not asked for here ; the defendant does not seek to disturb the subse- 
quent purchasers, the Messi's. Troop, but merely that the plaintiff should 
be considered his trustee. C. A. V. 
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Bliss, J. I think the defendant is entitled to relief in this case, and 
that this Court has the power of granting it. 

The facts are briefly these : 

In September, 1855, the defendant agreed with plaintiff for the pur- 
chase of certain lands and premises in the County of Annapolis, for the sum 
of ^250. He paid down half of the purchase money, that is .£125, and 
was to have possession on the 1st of Mfiy following, on paying or securing 
the other moiety of the purchase money, being allowed interest till then 
on the sum already paid. A short time after this agreement the defendant 
left this Province, and went to the United States on business, and did not 
return until May, 1859. While thus absent, and the time for completing 
the purchase, by the payment of the second moiety of the money, having 
passed, the plaintiff — who, by his tenant, still remained in possession of the 
property — not being able by any process to enforce the agreement, and to 
receive the residue of the money due thereon, treated the memorandum 
of sale and the transaction in question in the light of a mortgage from the 
defendant to himself of this property, and proceeded to foreclose the equity 
of redemption of the defendant therein, by the usual process, sued out 
according to the practice of the Court, and obtained, in consequence of the 
absence of the defendant from the Province, the usual order for a Gazette 
notice, and thereupon ultimately had a judgment. Upon this a sale took 
place, at which the plaintiff himself became the purchaser of the premises 
for the sum of £120, and received a deed of it from the Sheriff. He 
soon after re-sold and conveyed the same property to W. ^ J, Troop, for 
the increased price of £225, payable in four yearly instalments. 

It is unnecessary for me to inquire whether the plaintiff was warranted 
in treating such a transaction so completely in the nature of a mortgage 
that he could proceed as he did to the foreclosure and sale, since the 
defendant has himself raised no question as to that, but rather has acqui- 
esced in it. I assume that no objection exists on this score. I^or do I 
feel myself called on to say whether, after a foreclosure and sale under the 
proceedings as they would take place where the defendant had been per- 
sonally served with process, he would be allowed to come in with such a 
claim for relief as the present. I found my opinion that we here have the 
power of granting it, and ought to do so, on the peculiar character of the 
proceedings by which the judgment of foreclosure has been obtained in a 
case like this, in the absence of the defendant. 

It is well, however, to bear in mind that this was not the case of a 
formal and regularly executed mortgage, to which not only the incidents 
of a foreclosure and sale necessarily belong, but which the party executing 
it may be supposed to have known, and therefore to have anticipated 
that they might take place. 

The defendant, as most persons in his situation, would in all probability 
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not have had a surmise that his right and interest in the property could 
be barred by a foreclosure, and therefore would not be likely to take any 
steps to guard against it during his absence. Having paid, too, one half 
of the whole purchase money, (£125,) and leaving the plaintiff himself in 
possession of the property, of which the defendant had received no title 
or conveyance, he would be still less likely to anticipate that any proceed- 
ings would be taken during his absence which would deprive him of his 
right to complete the purchase. Now it was under such circumstances 
that the plaintiff obtained a judgment of foreclosure against the defendant, 
by means of the usual Gazette notice, instead of a personal service — the 
latter being wholly ignorant of these proceedings, and having therefore no 
opportunity of opposing them, or of claiming redress or relief. The prac- 
tice of making a Gazette notice equivalent to personal service has been too 
long established to be questioned at this day — nor have I any disposition 
to do so. But it would cease to claim our assent to its propriety and 
soundness if it were to be followed by results beyond those for which it 
was designed ; and this would be the case if we were to treat a judgment 
obtained by means of it not merely as of the same force as any other, but 
as having the same indirect effect, and in every respect the same in every 
view and for every purpose as if the defendant had been summoned by 
personal service to come in and answer to the suit. In the latter case, 
delay and neglect to avail himself of the opportunity offered to bring 
forward his claims or equities might justly deprive a party of his right to 
do so, after a foreclosure had been perfected and a sale made of the property* 
But where the proceedings have been carried on by means of a Gazette 
notice, and no notice has been in fact given or received, the power of the 
Gourt to afford relief would depend, I think, entirely on this question, 
whether the situation of the parties still enabled it to do what justice and 
equity required, or whether they had not been so changed that what would 
have been right and equitable before the foreclosure has since ceased to be 
so. But the mere circumstance that there had been a judgment of fore- 
closure and a sale would not of themselves bar the right of the defendant 
constructively served by a Gazette notice, or prevent the interposition of 
the Court on his behalf. This anomalous practice must necessarily, I 
think, introduce new equities with it, enlarging the time for application 
to the Court, when, in ordinary cases, the defendant might be debarred 
from relief. The practice was designed to facilitate the remedy of the 
one party — it must not be permitted to shut out the rights of the other. 
!N'ow let us see how the case stands as to this. If the plaintiff, who pur- 
chased in the land, had continued to hold it, I apprehend there could be 
no difficulty. Other circumstances, it is true, might have subsequently 
taken place which would have materially altered his position ; but here 
the mere sale, and purchase by himself, left him precisely as he stood before, 
with the exception of the cost which he had incurred by the foreclosure 
itself. But this would be no impediment, or offer any difficulty to an 
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equitable adjustment. On payment of these costs, the defendant, I can- 
not doubt, would be entitled to relief similar to that which he could have 
had if the foreclosure had never been instituted. The plaintiff would hold 
the land as he held it before — the trustee for the purchaser upon his ful- 
filling the condition and terms of his bargain. Another step has however 
been taken — the plaintiff has re-sold the land to others. This certainly 
alters his position so far as the land itself is concerned, — but does it alter* 
his equitable relation to the defendant as respects the proceeds of the land 
or the security given for the purchase of it ? The equities of the defendant 
are not thereby lost, though this new circumstance must now modify them ; 
and the powfer of the Court, and the principles by which it is guided, are 
quite equal to meet and provide for what has taken place. The land itself 
has passed out of the hands of the plaintiff by a judgment which cannot 
be impugned. Nor can the present purchasers be disturbed or interfered 
with — the proceedings under which they have acquired the land being 
regular ; but the proceeds of the sale of the land, or the security given for 
them, is in the hands of the plaintiff, representing the land itself, and 
liable, as the land was liable, to the defendant's claim. In other words^ 
the plaintiff holds that purchase money, or the security for it, as a trustee 
for the defendant, to the same extent that he held the land as trustee. 
Proceedings, however, to enable the plaintiff to dispose of the land in con- 
sequence of the defendant not having completed his purchase, having been 
made necessary by the conduct of the defendant, the costs of these must 
be borne by him, and be deducted from the amount for which the land 
was re-sold. The adjustment of the amount to which the defendant will 
be entitled will then easily be made, and no reference to a Master will be 
necessary, unless the amount of these costs and that of the rents and profits 
of the land, which will form an item in the statement of the account, 
should be matter of dispute ; but I hope any further expense in ascertain- 
ing these may be avoided by the parties themselves agreeing upon them. 

With respect to the cost of this application — as it arises out of a ques- 
tion entirely new — the plaintiff was perhaps justified in resisting it ; and 
the rule therefore, though I say this with some hesitation, should be made 
absolute without costs. 

The plaintiff must debit defendant as follows, viz. : 
1855. 

10th September — purchase money ^250 

Interest from 1st May, 1856, to 1st April, 1860 58 15 

£308 15 
1859. 

15th January — costs at sale 23 10 11 

Disbursed for counsel 3 10 

£335 15 11 
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He must credit defendant thus : 

1855. 

10th September — by amount received from Elderkin £125 

By interest from 10th September, 1855, to 1st April, 1860 34 7 6 

1859. 

15th January — By amount of sale to Troop 225 

By interest from them to 1st April, 1860 16 6 3 

By balance of rent 15 

£415 13 9 

Difference in favor of defendant 1st April, 1860, is. £79 17 10 

which plaintiff must be decreed to pay, with interest from the last-men- 
tioned day. 

Judges DoDD, DesBarres and Wilkins concurred. 



McAGY V. GRAY. 

Where, in an action for specific performance of a contract, the plaintiff claimed and 
obtained damages for the nonfulfillment thereof, the Court refused to decree specific 
performance. 

This was an action for the specific performance of a contract and for 
damages. The Jury gave a verdict for the plaintiff, damages £5. 

Ritchie^ Q. C, for plaintiff, now moves for specific performance. The 
damages are merely incidental — not for the non-performance of the con- 
tract, but for the delay in the fulfillment of it. If it be held that the 
small damages given in this case affect the plaintiffs right to a specific 
performance, he is willing to remit them — for the whole object of his suit 
was, not so much damages, as that the bargain should be specifically per- 
formed. The Jury have given damages in addition to, but not in lieu pf , 
the specific performance. The principal is the same in ejectment — there 
the plaintiff can recover the land and damages besides. Under the old 
Chancery practice in cases like the present, the plaintiff had to go first into 
the Court of Common Law to establish his damages, and then into the 
Court of Chancery to obtain specific performance. What it took two 
Courts to do then, can now be done by this Court alone. 

J, W. Johnston^ Jnnr.^ contra. The party has only one remedy ; might 
have gone either to common law for damages, or to equity for specific per- 
formance. In ejectment and replevin the damages are given by statute. 
If in this case, as alleged, the wife of the defendant refused to give her 
assent to the bargain, the party is left to his remedy at law, 8 Ves., 515. 

As regarded the time : 

1 Eussell Eep., 376 ; 1 Smith's Chan. Pr., 488-9 ; 1 Chit. Gen. Pr., 
824 ; 2 Keen's Eep., 34; 17 Yes., 276 ; Sugd. Vend, and Pur., 223 ; 8 
Ves., 163 ; Lofts, 791 ; Pope v. Harris. 
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There can be no specific performance, decreed of a contract for the pur- 
chase of stock : 35 Engl. Law and Eq., 523. The plaintiff ought to have 
asked for specific performance before he sued for damages : 2 Mylen and 
Keen, 618 ; 1 Sch. and Lefroy, 430 ; 2 Jac. and Walk., 428 ; 13 Ves., 
227 ; Jer. Eq. Jur., 424 ; 2 Storey Eq. Dig., § 716 ; 2 Sch. and Lefroy, 
552-3; 10 Yes., 305; Chit. Eq. Dig., election, 721; 4 Price, 274; 
Cooper, 294 ; 3i Atk., 129 ; 3 Ves. and Beame, 9 ; 1 Ves., 91. 

Attorney General (Johnston). — The plaintiff has made his election in 
suing for damages ; to obtain equity, he must do equity. Here, he shews 
no ground for the equitable interference of this Court. There can be no 
specific performance where the agreement is partly in parol and partly in 
writing, as in this case. The defendant cannot be called upon to execute 
the contract by piecemeal, and it is out of his power to perform that portion 
which relates to the personal property (the stock), for that has passed away. 

Cites 2 Sch. and Lefroy, 347; 11 Pick., 440; Storey Eq. Jur., § 151, 
769, 742 and 750; 1 Ves., senr., p. 13; lb., 279; I Ves. and Beame, 527. 

Ritchie, Q. C, contra. According to the principles of equity, the plain- 
tiff is entitled to relief. It cannot be said that justice has been done to 
him by this trifling verdict of £5 damages. 

The two agreements in this case are independent ; the verbal one, for 
the sale of the stock, was made after the written contract for the purchase 
of the house had been signed. The evidence clearly shows that the 
plaintiff was always willing to perform both agreements. 

The Court. The question that presents itself at present is, whether 
you ought not first to have applied for specific performance, and then to 
have sued for damages. 

Mr, Ritchie cites~l Madd. Chan. Pr., 361 ; 2 Stor. Eq. Jur., § 746, 
747, 751 ; Storey, § 770, 771, 738, 739, note 2. 

As to the question of time : Storey, § 776, 795. 

The Court. The difficulty we have, is to ascertain upon what principle 
the Jury gave their damages — whether it was independent of the specific 
performance which they thought would follow their verdict, or in lieu of 
it The inference appears to be (the question not having been specifically 
put to them) that they found generally in view of the whole case. 

Ritchie, There is, at all events, an uncertainty upon that point ; the 
small amount shews that the damages were given as incidental to the 
performance. The Court has a large discretionary power. If we did 
wrong in going to trial, then we are remitted back to our original position, 
and can claim specific performance. I think, however, the proper course 
has been pursued. 

The Attorney General cites — Willard's Eq , '268, ^0^-10— Gammon v. 
Gorcum, decided in the Chancery Court of this Province in 1840. 

Ritchie cites Grant v. Mimt^ Cooper's Eep., 173 ; 1 Cox. 59. 
4 C. A. V. 
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Buss, J. This case came before the Court upon an application on the 
part of the plaintiff to enforce the specific performance of a contract for 
the sale to him of a certain house and property by the defendant. 

The plaintiff, in his writ, set out this contract, and alleged a refusal to 
execute it on the part of the defendant ; that in order to perform his part 
of it, he had disposed of his stock in trade, and had been thrown out of his 
business, and unless the agreement was specifically performed, he would 
suffer heavy damages thereby. He therefore prayed that a specific perform- • 
ance of the agreement might be ordered — and he claimed £500 damages. 

To this the defendant pleaded several pleas, the substance of which was, 
that there was another verbal agreement made between the parties for tlje 
purchase, by the plaintiff, of the defendant's stock in trade, in addition to 
the agreement for the sale of the house set out in the plaintiff's writ — 
the two making one agreement, the verbal part of which the plaintiff had 
refused to carry out. Upon this state of the pleadings the cause went to 
trial — and the learned Judge before whom it was tried left it to the Jury 
to say whether there was but the one agreement made up of the two, as the 
defendant alleged, or whether that which related to the sale of the defen- 
dant's stock was a distinct and subsequent agreement to that for the sale of 
the house — in which latter case he told them that they should find for the 
plaintiff for such damages as they thought would compensate him for any 
loss he had sustained. The Jury found a verdict for the plaintiff of £5 
damages. Such is the state in which the case stands upon this application 
to the Court to enforce a specific performance by the defendant of this 
contract 

The plaintiff's counsel seemed to think that it was a matter of right to 
which a party was entitled in every case in which damages at law could be 
recovered on a contract, to have that contract specifically enforced — but 
this proposition must be taken with some qualification. The doctrine of 
Courts of Equity on this subject appears to be this : that where the con- 
tract is such that damages at law can be recovered on it, — " but such 
damages (to use the language of Lord Redesdale in Harneth v. Yielding^ 
2 Sch. and Lef. 553) would not give the party the compensation to which 
he was entitled — that is, would not put him in a situation as beneficial to 
him as if the agreement were specifically informed," — there the Court will 
impose its performance by a decree to that effect. In Flint v. Braiidmi, 
8 Ves. 163, the Master of the Rolls, Sir Wm. Grant, said :— The Court 
does not, I apprehend, profess to decree a specific performance of contracts 
of every description — it is only where the legal remedy is inadequate or 
defective that it becomes necessary for Courts of Equity to interfere. In 
Ernngton v. Aynealey, 2 B. C. C. 341, Lord Kenyan says a "specific 
performance is only decreed where the party wants the thing in specific, 
and cannot have it in any other way." I will not say Courts of Equity 
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ihave, in every instance, confined themselves within this line ; but this 
being the principle, I will not deviate from it further than I am bound 
from deference to precedent and authority. He mentions as one of the 
^idvantages of resorting to a remedy at law rather than in equity, " that 
the Jury can give damages for the delay in the performance of a contract, 
whereas a Court of Equity can only decree a performance from that time." 
That case, it is true, was for not performing a contract for filling up a 
gravel pit — and the one from which the opinion of Lord Kbnyon is cited, 
was for not re-building a bridge, which, it must be conceded, are very 
•different from a contract for the sale of land or houses ; the party may be 
supposed to want the particular property which is the subject of the con- 
iiract. But if there be anything to show that this is not so much what 
he wants as damages for the injury which he has sustained by the non- 
performance of the contract, I do not see why the party should not be left, 
as in other cases, to the remedy at law, which can give full recompense 
in that way. But however this may be, the question here is not whether 
the plaintiff was not fully entitled, in the first instance, to have the relief 
-which he seeks, but whether he can now, under the circumstances in 
which he has' placed himself, obtain it. 

There seems to be no pretence for saying that damages could not give 
the plaintiff adequate compensation for a breach of this contract. It is 
just the case in which, in my opinion, the resort to equity for this extraor- 
dinary relief was unnecessary. The plaintiff himself appears to have been 
somewhat of this opinion. In the letter which his attorney was instructed 
ito write to the defendant before the action was brought, he tells him that 
if he did not fulfil the agreement, he should hold him responsible for all 
damages, as if that was the only remedy to which he looked, — and the 
action itself, though brought certainly for a specific performance, claimed 
also large damages from the defendant. Damages, too, under the direction 
of the learned Judge, were obtained from the Jury — not to the extent, I 
can well believe, which the plaintiff expected to receive, but such as they 
thought fit to award — as a proper compensation in their judgment, under 
all the circumstances, for this breach of the agreement. Now I know of 
no case in which, after such a resort to a court of law, and the recovery of 
damages there, a specific performance of the contract itself has been ever 
asked for in a Court of Equity. To grant it would be to apply this extra- 
ordinary remedy to a case which confessedly did not call for the interposi- 
tion of the Court of Equity, as compensation not only could be, but had 
been obtained, — and it would be not in furtherance of right and justice, 
but a violation of it — for then the plaintiff would have a double remedy 
and redress : the contract itself enforced, and a compensation because it 
had not been so executed. It was at first the practice of Chancery, indeed, 
to «end the plaintiff to a Court of common law to receive damages, but 
that was only to ascertain that it was such a contract as equity would thus 
enforce. It never could have been intended that a party should receive 
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substantial damages for the breach of the contract and then claim the aid 
of equity to carry out the contract. In some cases, it is true, there might 
be both a pecuniary recompense and a decree for specific performance — as 
where the Court, from some cause, was unable to enforce the whole con- 
tract, compensation might be obtained for so much of it as could not be 
enforced. But' that, of itself, shows that the two remedies could not be 
granted for the same thing. The fusion of the Courts of Equity and 
Common Law in one — which here gives a party the facility of seeking 
for damages or a specific performance from 'the same tribunal, and it may 
be, the right of shaping his action with a view either to the one remedy 
or the other — cannot, on that account, entitle him to both. He must 
make his election which course he will pursue, and follow it, I think, to 
the end. It may be necessary, if he should desire to obtain a specific 
performance of an agreement, to seek the aid of a Court of Law also — but 
that can only be to aid the Court by having such facts found by a Jury 
as may be essential to the determination of the question of a specific per- 
formance, and is, therefore, but a part of the proceedings for this equitable 
relief, and auxiliary to it ; and that whether the issues are raised as in this 
case, upon the defendant's pleas, or whether the Court itself may, for its 
own guidance, or on the application of either of the parties, direct certain 
issues to be tried before a Jury. When any disputed fact on which the 
judgment for a specific performance must depend is already clearly put in 
issue by the pleadings, perhaps it would be unnecessary to apply to the 
Court before going to the trial — and I cannot say that in this respect the 
plaintiff has adopted a wrong course. I am inclined, however, to think 
that, if not more correct, it would be generally a more convenient one to 
apply to the Court in the first instance, and obtain its directions. Had 
the plaintiff done so here, he probably would have learned that it was a 
case very proper for compensation by damages, if the facts entitled him to 
a remedy, and he would then have been saved further useless litigation ; 
or if he had still claimed the specific performance of his contract, he would 
have understood what it was he had to submit to a Jury, and would not 
have embarrassed himself with those damages which he has obtained. 
It is not easy to lay down a rule of practice in a new state of things. It 
must be governed, in great measure, by the cases which arise under the 
alteration of the law, and suit itself to meet them. Here, however, the 
plaintiff having the two remedies open to him, has followed out that which 
the common law offers, and. having obtained damages for the breach of the 
contract, must, in my opinion, abide by them. Nor can he, I think, 
because he considers the damages too small, relinquish them, as he now 
wishes, and turn to the other remedy of equitable relief, and ask to have 
the contract specifically performed. I cannot think that a Court of Equity 
would listen to such an application after a resort had been thus had to a 
Court of Law ; nor can we, because we happen now to have the powers of 
both Courts united together. It is not a case in which, under all the ci]:- 

Digitized by VjOOQiC 



McAGY V. GEAY. 57 



cumstances, I could undertake to say that the damages awarded by the 
Jiiry were so insufficient and low, that a new trial, if it were now applied 
for, could be granted. The agreement went off from a good deal of temper 
and angry words on both sides, which would very likely influence the 
Jury ; but with a verdict so circumstanced I see no ground for our further 
interposition. It is, however, alleged on the part of the plaintiff that these 
damages given by the Jury were meant to be irrespective of the specific 
performance of the contract, which was withdrawn from their considera- 
tion by the learned Judge before whom the cause was tried. 1 cannot 
well understand how the whole question of damages arising out of the 
breach of the contract was not before the Jury ; and if they did not find 
for this, I do not see upon what they found at all. But looking at the 
learned Judge's charge, 1 think it very clear that this was submitted to 
them. The plaintiff had claimed by his writ both a specific performance 
and damages. With respect to the first, the Judge told them very properly 
that it was not a subject for them, but for the Court to dispose of ; but 
with reference to damages, he told them, " that if the defendant had 
neglected or refused to perform his part of the agreement, they would find 
a verdict for the plaintiff for such damages as they thought would com- 
pensate him for any loss he had in consequence sustained." It is out of 
the question, after this, to say that the Jury have not given what they at 
least thought was an adequate compensation for the whole breach of the 
contract ; and so the ground for supplying the equitable relief now asked 
for does not exist. I am of opinion, therefore, on these grounds, tha^the 
Court cannot grant this application. 

DesBarrbs, J. This action is brought for a specific performance of an 
agreement entered into by the plaintiff with the defendant for the purchase 
of a house and premises from the defendant, and also for damages claimed 
for non-fulfilment of the agreement. To this action the defendant pleaded 
several pleas, and the Jury to whom the issues taken thereon were sub- 
mitted having found a verdict for the plaintiff for certain damages, an 
application is now made on, his behalf to this Court based on such finding, 
and the evidence in support of it, to enforce specific performance of the 
agreement. This application is resisted by the defendant on the ground 
that the recovery of damages precludes the plaintiff from the right to a 
specific performance, inasmuch as he has thereby obtained full compensa- 
tion for the breach of the agreement, and is not therefore entitled to a 
specific performance of it in equity. The question then, as I take it, for 
our consideration is, whether the damages given by the Jury were really 
intended as a compensation for a breach of the agreement, or merely for 
delay of its execution as contended for by the plaintiff. In the former 
case, he has obtained his remedy, and must be content with it ; in the 
latter, he has not, and may, I think, still assert his right to, and demand 
a specific performance. Mr. Justice Story, in his work on equity juris- 



Digitized by 



Google 



58 McAGY V. GRAY. 



prudence, 2 vol. § 794, lays it down as a general proposition founded on> 
authorities to which he refers, " that for breaches of contract and other- 
wrongs and injuries cognizable at law, Courts of Equity do not entertain 
jurisdiction to give redress by way of compensation or damages, where- 
these constitute the sole object of the bill ;" but where damages are sought 
as incidental only to some other and ulterior object, there a Court of Equity 
will give them. In § 796 he says : " Wherever compensation or damages- 
are incidental to other relief — as, for instance, where a specific perform- 
ance is decreed upon the application of either party, with an allowance to- 
be made for any deficiency as to quantity, quality, or description of the 
property, or for any delay in performing the contract — there it seems clear 
that the jurisdiction properly attaches in equity, for it floWs and is inse- 
parable from the proper relief." This same principle is also laid down in 
the case of Froth^ro v. Phelps, 35 E. L. & E. rep. 523, in which Turner, 
C. J., is reported to have said : "That it is competent in this Court to- 
ascertain damages, I feel no doubt. It is the constant course of the Court, 
in the case of vendor and purchaser, when a sufficient case is made for the- 
purpose, to make inquiry as to the deterioration of the estate, and, in so- 
doing, the Court is, in truth, giving damages to the purchaser for the loss 
sustained by the contract as having been literally performed." Now the 
plaintiff in this case ask« for specific performance as well as damages, by 
his writ ; but it appears from the writ itself, and the proceedings had 
upon it, that the main object of the prosecution was to obtain a specific 
performance of the agreement, and that damages are only sought for inci- 
dentally. How far the plaintiff has pursued the proper course to attain 
the object he more particularly desires, is a question to be now decided — 
not, as I take it, in strict conformity to the English practice in Chancery,, 
but according to the new practice we are required to pursue under chap. 
127 of the Revised Statutes, which gives us an equity jurisdiction. The 
second section of this act enacts, ** that in all cases heretofore determin- 
able in Chancery and henceforth to be conducted in the Supreme Court, 
the practice now or hereafter to be established shall be observed ;" and it 
excludes in express words the English practice in Chancery, except only 
in cases where our own is not applicable. We are, therefore, it seems,, 
to exercise all the powers, and apply the same principles of equity as a 
Court of Chancery, — but we are to do this, as far as can be done, accord- 
ing to the practice of the Supreme Court. In a mixed jurisdiction like 
this of law and equity combined, it may not be easy, at all times, to dis- 
cover whether the practice of one Court or the other ought to be adopted, 
— and whenever any difficulty of this kind occurs, we must necessarily 
shape and mould a practice for ourselves, to enable us to discharge the- 
functions of an Equity Court, as far as may be according to the course 
and practice of a Court of Common Law. It was objected at the argu- 
ment that the plaintiff ought to have asked the Court for specific per- 
formance in the first instance, and for damages afterwards, if sought for, — 
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and that as damages were awarded by the Jury without the express order 
of the Court, it must be considered that he had elected the remedy open 
to him at law, and lost his right to relief in equity. I believe the mode 
of ascertaining damages in Chancery, when allowed, is by a Master, or 
by directing an issue of quantum damnificcUus, to be tried by a Jury after 
the cause is brought to a hearing ; but in a case like this, where there are 
issues in fact to be tried before a hearing is had, I think it is more con- 
venient, and it certainly is more consistent with the practice of this Court, 
to ascertain the damages at the same time. But assuming the mode of 
procedure to be right, and that the plaintiff is in equity entitled to damages 
for the delay of execution of the agreement, I must confess I cannot even 
then bring my mind to the conclusion that specific performance can or 
ought to be decreed in this case. My difficulty is that it does not appear 
from the report what the damages were given for, — and that, for aught we 
know, they may have been and were given as and for a full compensation 
for the breach of the agreement, in which case the plaintiff is clearly not 
entitled to specific performance. It is tnie that, in submitting this case 
to the Jury, I told them that the plaintiff had brought his action for specific 
performance, and also for damages, and that the attainment of the first 
object depended on the result of their verdict, — but I am under a strong 
impression tliat I did not direct their attention, as my own was not called 
to it, to the essential difference existing between damages for delay of 
execution .only, and damages by way of full compensation for breach of 
the agreement, and that they have given damages for what they considered 
to be a full compensation to the plaintiff for the injury he had sustained 
in consequence of such breach. It might, I admit, be inferred from the 
smallness of the dama>;es that they were noc, and could not have been so 
intended ; still, as it is incumbent on the plaintiff to remove all existing 
doubt and uncertainty on that subject, and to satisfy the conscience of the 
Court that he is clearly entitled to the relief which he seeks, and as he 
has not done that, I think he must be content with the damages which 
the Jury have given him, and that the Court cannot, under the circum- 
stances, decree a specific performance, as that would give the plaintiff a 
double remedy, to which he is not entitled. 

WiLKiNS, J. By the 9th § of chap. 127 of the Revised Sututes, we are 
required so to decide this case as ** to afford to the parties a complete 
remedy upon the principles which prevail in Courts of Equity, and may 
be applicable to the particular case." The plaii.tiff in his writ, after set- 
ting out the written contract, avowing his readiness to perform his part of 
it, and stating a breach by defendant, proceeds to allege that, ** in order 
to raise the required money, he disposed of his stock in trade, intending 
to commence a new occupation on the premises ; that he has been, in 
consequence, thrown out of his old business ; and that, unless the agree- 
ment is specifically performed, he will suffer heavy damages thereby." 
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And he concludes with a prayer that such performance may be decreed. 
Had he, in his subsequent proceedings, confined himself to what he thus 
prayed for, the question of equity-law before us would have presented 
itself to my mind under circumstances much more favorable to him than 
those which mark its present aspect. I make this remark, because I am 
aware that it has been held that, where no reasons appear which should 
induce a Court of Equity to withhold specific relief, it is as much, of 
course, to grant it, as it is to afford compensation at law. I do not find, 
indeed, that it was* ever necessary to shew, affirmatively, the peculiar cir- 
cumstances which render specific performance desirable to the plaintiff ; 
it is probably enough for him that no circumstances appear which show, 
as in Flint v. Brandon, 8 Vesey, 160, that he could have complete relief 
at law. 

But the plaintiff has not limited his case to the prayer of his writ, nor, 
at the trial, shaped his course by it. On the contrary, the writ claims 
^500 damages ; and instead of confining himself to taking the sense of 
the Jury on the mere issues of fact raised by the pleadings, and instead 
of interposing (as he should have done if he sought the specific remedy 
alone) when the learned Judge put it to the Jury to estimate the damages 
generally, sustained by the plaintiff in consequence of defendant's non- 
performance of his contract, he permitted that broad question to be sub- 
mitted to the Jury. They have passed upon it, and vre cannot, I think, 
under the circumstances, limit the effect of their finding, nor reject it, nor 
suffer the plaintiff to waive it, — but must conclude that when £5 damages 
were thus given, such was the deliberate estimate made by the Jury of 
the injury suffered by the plaintiff from the defendant's non-fulfilment 
of that contract, of which specific performance was sought by the writ. 
It is the settled doctrine of Courts of Equity, at the present day, that 
damages will not be decreed with specific performance, nor in any case, 
except by way of com2iensation where circumstances have made specific 
performance, in the precise terms of the contract, impossible. Had the 
Jury measured the damages, amounting to five pounds, by the same num- 
ber of hundreds of pounds, the plaintiff probably would have rested satisfied 
with that result of an appeal to them, and would have considered the 
common law remedy as not inadequate ; and I really think that, as he has 
deliberately submitted himself to that arbitrament, he must abide by it. 
The origin of decrees for specific performance undoubtedly was the sup- 
posed inadequacy of Courts of Law to afford relief by mere compensation 
in damages. Their origin and progress will be found nowhere more 
clearly defined than by that eminent Judge, Lord Redesdale, in Harnett 
V. Yielding, 2 Sch. and Lefroy, 552. His Lordship's language conveys a 
caution to equity Judges in such cases as this, when he remarks : 
" Whether Courts of Equity have, in their determinations on this subject, 
always considered what was the original foundation of decrees of this 
nature, I very much doubt. I believe," he adds, "that from something of 
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liabit, decrees of this kind have been carried to an extent which has 
tended to injustice." In Flint v. Brandon, already mentioned, the M. R, 
-after alluding to what Lord Kenyon had said, in Errington v. Aynesley^ 
2 Brown 341, viz., ** a specific performance is only decreed where the party 
wants the thing in specie, and cannot have it (a remedy, I presume, is 
an«ant) in any other way," remarks : ** I will not say Courts of Equity 
have, in every instance, confined themselves within this line, but <thi8 
h&ing the pinnciple, I will not deviate from it further than I am bound 
from .deference to precedents and authority." On that principle, accord- 
ingly, the M. R. decided in the case before him, because he felt that, in 
it, complete justice could be done at law. This, under all its circumstances, 
appears to me a case in reference to which I ought to be influenced»by a 
•consideration of fundamental principles, and to ask myself whether the 
-damages thus asked for, and given, will or will not, probably, furnish an 
Adequate remedy to the plain tifi^l That question I am not prepared to 
answer in the negative. I do not feel myself at liberty to shut my eyes 
ito the estimate which the Jury have made of the 7'eal damages sustained, 
Tlud is before me as an element of judgment, which I cannot disregard. 
The late Mr. Justice Story, in his Equity Jurisprudence, § 742, says : 
** In truth, the exercise of this whole branch of Equity Jurisprudence 
respecting the rescission and specific performance of contracts, is not a 
matter of right in either party ^ but it is matter of discretion in the Court, 
— not, indeed, of arbitrary or capricious discretion, dependent on the mere 
pleasure of the Judge, but of that sound and reasonable discretion which 
governs itself, as far as it may, by general rules and principles, but, at the 
same time, which withholds or grants relief, according to the circumstances 
of each particular case, when those rules and principles will not furnish 
^any exact measure of justice between the parties." 

How far the views, thus expressed, may be consistent with the unquali- 
fied position found elsewhere, to the effect that this relief is a matter of 
'Course, it is not here necessary to inquire. 

The conclusion at which my mind has arrived is, that the plaintiff may 
sustain his verdict for damages, but that a decree for specific performance 
must be refused. 



MORSE V. HUESTON. 

In an agreement for the sale of lands, where it was stipulated, that when the land 
was surveyed, the plaintiff should give the defendant a bond for a deed, or a deed on 
heing secured the purchase monejr— held, that the survey was not a condition prece- 
dent which would prevent the plaintiflF from recovering the consideration money. 

This action was brought upon the following agreement : 
" It is mutually agreed by and between James S. Morse, of Amherst, 
in the County of Cumberland and Province of Nova Scotia, Esq., of the 
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one part, and John Hueston, of Goose Eiver, in the County and province- 
aforesaid, blacksmith, of the other part — Witnesseth, that the said James 
S, Morse agrees to sell to the said Joh7i Hueston seventy acres of land, 
including the improvements of John Hollis^ situate at Goose River, and 
above the improvements of HolliSy and to have a fair front, and to run 
back to make up seventy acres, for the price or sum of fifty pounds, in* 
five annual payments of ten pounds each year, and interest annually oa 
the balance due on each year, and the interest to commence and be paid 
from the thirty-first day of December next, and to be paid in deals at cash 
price at Pugwash, and the said John Hueston agrees to purchase the said 
seventy acres at and on the terms aforesaid expressed. When the land is- 
surveyed off, the said James S, Morse agrees to give a bond for a deed, 
or a deed on being secured in the payments of the purchase. 
W^iiness our hands, April 24th, 1851. 

(Signed) J. S. Morse, 

John Hueston." 

A verdict was given for the defendant, and a rule nisi obtained to set 
it aside as being contrary to law and evidence, and against the charge of 
the Judge. 

It appeared from the evidence that the defendant went into possession 
of the property under the above agreement, and that in 1853, after one 
or perhaps two of the instalments had become due, the plaintiff and 
defendant met, and agreed verbally to cancel the agreement, and the 
defendant accordingly gave up his counterpart to the plaintiff— on this- 
the defendant mainly relied. 

McCuUy, in support of rule. The written agreement cannot be avoided 
by a verbal one, and not after breach. The agreement consists of two- 
independent contracts. The last clause, as to the surveying of the lands,, 
is independent of the other parts. 

3 Bingh, N.C., 368; 1 H. Black, 273; 2 Wm. Saund., 176; Ad. on 
Contr., 198-202 ; 4 Ad. c^ Ellis, 605 ; 1 Maule & Sri., 21 ; 12 Mod., 44 ;. 
1 Salk., 113 ; 12 Moore, 529 ; 4 Bing., 280 ; 2 B. & Ad., 157 ; 1 Saund., 
119; 10 Ad. & Ellis, 50 ; 10 M. & Wesley, 360; 6 M. & W., 835. 

On the second point, that there can be no discharge of a written agree- 
ment after breach, except by writing : 

Ad. on Contr., 160 ; 14 Ves , 524 ; 2 B. & C, 429 ; 1 Lord Raymond, 
450; Buller's N. P., 152 ; 12 Mod., 538; 2 Mod., 259. 

A day having been fixed for the payment of the instalments, the plaintiff 
has a right of action as each instalment became due. 10 M. <fe W., 360. 

Smith, contra. The contract speaks for itself. There was no breach at 
the time the second agreement was made. The last clause of the agreement 
explains the intentions of the parties. 10 East., 295 ; Ad. on Contr, 188. 

The survey of the land was a condition precedent. 4 T. R., 765 ; DougL 
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688 ; 8 T. R., 370 ; 10 Ad. & Ellis, 63 ; 2 Dougl., 689, King v. Preston ; 
1 H. Black, 273 ; 1 Lord Raymond, 665, Tho7'p v. TJiorp. 

If no breach has been committed the contract is dissolved. Ad. on 
Contr., 160. 

McCully cites Ad. on Contr., 203. The contract is plain : at any time 
after the first instalment was paid, the defendant could have gone to 
plaintiff, and demanded a survey of the land, and tendered him the money 
or the security. 

C. A. V. 

Bliss, J. This was an action upon a special agreement in which a 
verdict was found for the plaintiff, and comes before us on a rule 7iiM for a 
new trial. The agreement is dated 29th April, 1851. By it the plaintiff 
" agrees to sell to the defendant seventy acres of land, including the im- 
provements of John Hollts, situate at Goose River, and above the improve- 
ments of HolNs, and to have a fair front, and to run back to make up 
seventy acres, for the price of £50, in five annual payments of £10 each 
year, and interest annually on the balance due each year, the interest to 
commence and be paid from the 31st day of December next, and to be paid 
in deals at cash price at Pug wash ; and the defendant agrees to purchase 
the said seventy acres at and on the terms aforesaid. When the land is 
surveyed off, the plaintiff agrees to give a bond for a deed on being secured 
in the payment of the purchase money." The question upon this agree- 
ment was, whether the survey of the land by the plaintiff was, as the 
defendant contended, a condition precedent to the payment of the 
purchase money. 

The land itself, it appears (and the way in which it is designated shews 
this) was well known, but the frontage and depth of the lot remained to 
be marked out, for which purpose a survey was evidently contemplated to 
be made by the plaintiff — for until it was made, the bond for a deed (the 
quasi title to it) was not to be given by the plaintiff. But no time was 
fixed for the survey, nor was there any express stipulation that any should 
be made, though it was obviously necessary, and intended that it should be 
at some time ; but without it the land could be held and enjoyed, and was, 
in fact, for the defendant, it appears, had the possession and use of it. 
The time, however, for the payment of the money was settled and agreed 
on : it was to be £50, by annual payments of £10 each year, which can 
only refer, according to the plain import of these words, to the date of the 
instrument, — that is, the instalments were payable on each succeeding 
29th of April. There is nothing from which it can be implied that the 
annual payments were to be from the time of the survey, which is not even 
mentioned or alluded to in this part of the agreement, and is only intro- 
duced afterwards, when the plaintiff, on his part, undertakes, when that 
survey is made, to give a bond for a deed upon receiving security for the 
purchase. The stipulation for the payment of interest she^iv's, too, that 
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this construction is the true one. The whole sum was to bear interest 
payable on each instalment ; but the interest, from some reason which 
does not appear, was only to commence on the 31st December next after 
the date of the agreement — from that day it was to be paid, ^'^ow, that 
being so settled, the purchase money itself — the principal on which the 
interest was to accrue and become due — cannot, we may well suppose, have 
been intended to be made payable on an event which might take place 
after that day, — for then interest would be payable on the purchase money 
for a period before the money itself had become due. The parties can 
hardly be supposed to have meant that. Their more obvious intention was, 
what appears also the plain and obvious construction of the words them- 
selves, that the instalments should be paid on each successive 29th April, 
with interest on the balance due each year, beginning the computation of 
interest from the 31st December then following. This, then, brings the 
case within the rule laid down by Sergt. Williairis, in the note to Pordage 
V. Cole^ 1 Wm. Saund. 320, c. 6, and adopted and acted upon in Mattock 
V. Kingluke, 10 A.' & E., 50, and Wilkes v. Smith, 10 M. «fe W., 360— 
that " where a day is appointed for the payment of money or part of it, or 
for doing any other act, and the day is to happen, or may happen, before 
the thing, which is the consideration of the money or other act, is to be 
performed, an action may be brought for the money, or for not doing such 
other act, before performance." The agreement, then, "of the defendant, 
according to this, was an independent undertaking, and the survey of the 
land formed no condition precedent to the payment of the purchase of it. 
And this disposes of the first objection to the rule. 

The defendant, among other things, pleaded that, after the agreement 
and before breach of it, the plaintiff discharged him from his promise. , 
And this the Jury expressly found. But that finding is wholly at variance 
with the evidence. With regard to the fact of the cancelling the agree- 
ment the evidence was very contradictory, — but taking it, as we now must, 
oil the evidence of the defendant's witness, it was this : that the plaintiff 
and defendant having met, agreed verbally between them that the agree- 
ment should be given up, and that this was done. This took place some 
time in 1853 — the particular time does not appear, but at all events one if 
not two of the annual instalments had then been overdue — so that the 
discharge of the agreement which is relied on was certainly after the breach, 
and though "it is true that a promise before it is broken may be discharged 
by a parol agreement, yet after it is broken, it cannot be discharged with- 
out deed by any new agreement without satisfaction," — by Chief Justice 
Holt, May v. King, 12 Mod. 538. On these grounds, then, I think, the 
plaintiff was entitled to the verdict, — and the rule for a new trial should 
be made absolute. 

DoDD, J. The action in this case is founded upon an agreement in 
writing between the parties in the suit, dated 24th April, 1851, in which 
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the plaintiff undertakes to sell the defendant a lot of land at Goose River, 
to contain seventy acres, and to include the improvements of John HolliSy 
for the price or sum of £50, by five annual payments of .£10 each, with 
the interest annually on the balance due each year, to commence and be 
paid from the Slst December next after the date of the agreement, — and 
by the agreement the defendant agrees to purchase the said seventy acres 
at and on the terms therein expressed. The last clause is as follows : 
" When the land is surveyed off, the said James S. Morse agrees to give a 
bond for a deed, or a deed on being secured in the payment of the purchase." 
It must be admitted that the agreement is not so full and explicit as it 
might have been — still, T think the intention of the parties can be collected 
from it, so as to give it a legal and binding operation. The action is 
brought to recover one or more of the instalments due on the agreement, 
and the defence relied upon at the argument was, first : that the survey of 
the land was a condition precedent to the payment of the instalments for 
which the action was brought, and which the plaintiff had failed to prove 
had been made in accordance therewith; and, secondly, that a verbal agree- 
ment had been made between the plaintiff and defendant in substitution 
of the written agreement, before breach. The Jury found for the defen- 
dant on the issue raised by the pleadings; and was there sufficient evidence 
to justify their finding, I would not be disposed to interfere with the 
verdict, but it appears to me that the questions that arise in this case are 
questions for the consideration of the Court, more than questions of fact 
for the Jury. Whether the plaintiff can here recover must depend upon 
the legal construction of the agreement. It is clear the defendant cannot 
relieve himself, by a substituted verbal agreement after breach, from any 
condition precedent which he was bound to perform in the original agree- 
ment, and which the statute of frauds require should be in writing. It is 
true, the Jury have found, that after making the agreement, and before 
breach, the plaintiff discharged the defendant from his promise, — but, it 
appears to me, they could not, consistent with the terms of the agreement 
and the evidence in the cause, find such a verdict. AngiLs, the father-in- 
law of the defendant, and the only witness upon the point, says that in 
February, 1853, he met the plaintiff and defendant at the house of one 
Mtchels, when the defendant complained that there was not any road lead- 
ing from the land he had purchased from plaintiff; that, after some conver- 
sation between them, the defendant gave up his copy of the agreement to 
the plaintiff; that the plaintiff could not give the defendant his copy, as 
he had it not with him at the time ; that they then entered into a new 
agreement respecting the land, which was substituted for the old one. This 
may be all correct, and still it will not avail the defendant so as to escape 
the present action, if it was after the breach of any condition precedent 
which he was bound to perform, notwithstanding the finding of the Jury to 
the contrary. When this supposed new agreement was made there was 
then due to the plaintiff upon the old one two instalments of £10 each, aa 
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I construe it. The words of the agreement, "to commence and be paid 
from the 31st day of December next," equally apply to principal and inter- 
est, which is consistent with the common sense view of it, and which, from 
the context, appears to me ^ have been the intention of the parties ; 
under this reading of the agreement, the first instalment, with interest, 
would be due on the 3 1st of December, 1852, thus fixing a day positive 
when the instalment was to be paid, free from any condition whatever. 
The last clause in the agreement, respecting the survey and the giving of 
a bond for a deed, or a deed on being secured in the payment of the pur- 
chase money, is independent of, and not a condition precedent of the 
promise to pay. No time is fixed for the survey, but the bonds referred 
to in the clause are dependent upon the survey, and which could have been 
hurried by the defendant whenever he was prepared to pay the purchase 
money or secure the payment of it, — and neglect or refusal under such 
circumstances, of the plaintiff to make the survey would give to the defen- 
dant his remedy in the usual manner, by action. Mr. Sergt. Williams^ 
in the note to Pordage v. Cole, 1 Saund., 320, note 4, says : "If a day be 
appointed for payment of money or part of it, or for doing any other act, 
and the day is to happen or may happen before the thing which is the 
consideration of the money or other act is to be performed, an action may 
be brought for the money, or for not doing such other act before perform- 
ance ;" for it appears that the party relied upon his remedy, and did not 
intend to make the performance a condition precedent, and so it is when no 
time is fixed for the performance of that which is the consideration of the 
money or other act, and he refers to many cases in support of this rule. 
The agreement under consideration has fixed no time for the survey, and 
no time for giving the bond referred to except that dependent on the sur- 
vey, leaving the defendant to his remedy if the survey was not made, nor 
the bond given when he was prepared to pay or secure the purchase money. 
Where articles of agreement were made between A. and B., and a covenant 
by A. that for the consideration thereafter expressed, he should convey 
certain lands to B. in fee, and B. on his part, for the consideration aforesaid, 
covenanted to pay a sum of money to A., it was held that these were inde- 
pendent covenants, and A. might bring an action for the money before 
any conveyance of the lands. Note 3 in last case, citing 1 Roll, Abr., 415; 
cited 12 Mod., 463. Mr. Sergt. Williams further remarks that covenants 
are to be construed to be either dependent or independent of each other 
according to the intention and meaning of the parties and the good sense 
of the case, and technical words should give way to such intention — and 
he cites for this 1 T. R., 645. If there had been any intention to make 
the survey a condition precedent to the payment of the purchase money, 
a word or two in the agreement would have been sufficient for that purpose, 
— yet while it fixes a day certain for the payment of the instalments, it is 
silent as to when the survey was to be made. I cannot, tlnsrefore, come 
to any other conclusion than that these promises were independent of 
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•each other, and that the money was to be paid irrespective of the survey. 
The case of Mattock (executor of Sovihwood) against Kinglake, 10 Ad. 
'& Ellis, 50, is a case strongly in favor of the view thus taken of the one 
under consideration. 

If my views are correct on the first point, it only requires a short refer- 
-ence to the authorities to show that the second objection to the verdict, 
viz., that a verbal agreement had been entered into between the parties in 
substitution of their written agreement, cannot be maintained. Indeed, 
the learned counsel who argued this case for the defendant mainly sup- 
ported this second objection upon the ground that the substituted agree- 
ment W£^s made before breach, but I think it is apparent that such is not 
the case. I will first refer to some early authorities on the point, and then 
show, by later ones, that the law is still the same. " A simple contract, 
whether in writing or not, may be varied in its terms by a subsequent 
parol agreement, entered into before the breach of it, without any new 
consideration ; but after it is broken it cannot be discharged without satis- 
faction, for by the breach there is a wrong to the party which the words 
cannot release without satisfaction, — but before breach no injury was done 
to either party, nor any of them injured by such a discharge ; after breach 
there must be a new consideration to set up a new agreement in substitu- 
tion of the one that was broken." — Vin. Abr., contract 17. 

In May v. King, 12 Mod., 538, Chief Justice Holt says: "It is true 
that a promise, before it is broke, may be discharged by a parol agreement, 
— but after it is broke it cannot be discharged without deed by a new 
agreement without satisfaction, as by accord with satisfaction, or by release 
in writing." In the later cases the same principle is fully sustained, and 
ivhich, without going fully into them, it will suffice merely to refer to. 
Iklost of them were referred to at the argument by the counsel for the 
plaintiff; those bearing most strongly on the case under consideration are 
{xos8 V. Lord Nugent, 5 B. & Ad., 58 ; Harvey v. Gratham, 5 Ad. <fe 
Ellis, 61 ; Sterne v. Denham, 10 A. & H, 57 ; Marshall v. Lyon, 6 M. 
<& W,, 109 ; and in WWoughby v. Buckhouse and Marshall, 2 B. & C, 
821, where a landlord had been guilty of an exc^sive distress, the tenant 
does not waive his right of action by entering into an arrangement with 
him respecting the sale of the goods seized. Littlbdalb, J., in that case, 
says : ** The plaintiff does not, by the agreement, profess to waive his 
right of action ; but even if he did, still it would not be a sufficient 
answer, for a right of action once vested can only be destroyed by a release 
under seal, or by the receipt of something in satisfaction of the wrong 
done." So in the case under consideration : the payment of the money 
being a condition precedent gave to the plaintiff his right of action when- 
ever the first instalment became due, which could only be waived by 
release or satisfaction. I therefore am of opinion the rule for a new trial 
should be made absolute. 



Digitized by 



Google 



68 MORSE V, HUESTOK 

DesBarres, J. The main question in this case is, whether the surveys 
of the lot of land sold by the plaintiff to the defendant was a condition 
precedent to the payment of the purchase money, or the subject of an inde- 
pendent contract. Mr. Sergt. Williams, in note 4 to the case of Pordage 
V. Cole^ 1 Wm. Saund., 320, lays down the rule observed in the cases bj 
which dependent and independent contracts are to be distinguished, as 
follows : " That if a day be appointed for payment of money or part of it, 
or for doing any other act, and the day is to happeu or may happen before- 
the thing which is the consideration of the money or other act is to be 
performed, an action may be brought for the money or for not doing such- 
other act before performance, — for it appears that the party relied upon 
his remedy, and did not intend to make the performance a condition 
precedent." This case, I think, comes within that rule, as the defend^t, 
by the agreement entered into with the plaintiff, promised to pay the pur- 
chase money for the land at certain fixed periods, and there was no time 
appointed and limited for the survey of the land, or the giving of a bond 
for a deed, nor for the execution of a conveyance of it, thereby shewing 
that the defendant did not intend to make the performance of any or 
either of the acts which the plaintiff agreed to perform a condition prece- 
dent to the payment of the money, but relied on the remedy which the 
contract gave him to enforce performance — that is to say, he relied, not 
on the plaintiff's performance, but on his promise to perform. It was 
contended on the part of the defendant at the argument that the survey 
of the land must necessarily be considered a condition precedent, as it 
could not well be supposed that the defendant would enter into an agree- 
ment to purchase and pay for land not surveyed and marked off. to him, 
and which, without knowing its boundaries, he could not safely enter upon 
and improve. It is not for us to inquire whether it was prudent or not 
for the defendant to enter into such an agreement, nor is it important to 
know what object the defendant had in purchasing the land. It may, 
indeed, have been for the purpose of cultivating and improving it, as it ia 
said, or it may have been purchased as wilderness lands are in this country, 
for an entirely different purpose. However this may be, we at all events 
must be governed by the language and terms of the agreement itself, and 
we are not at liberty to make a new agreement for the defendant because 
that which he has made for himself may not operate as beneficially for 
him as he might have made it. Taking the agreement as it is, and con- 
struing it according to the rule laid down in the note to Pordage v. OoUy 
I am of opinion that the survey of the land by the plaintiff is not a con- 
dition precedent, but an independent contract, the performance of which 
the defendant has a right to, and may enforce by a cross-action, and that 
the fact of the survey of the land not having been made is not an answer to- 
the present action. The correctness of that rule is fully recognized in 
Mattock V. KinglaJce, 10 Ad. & E., 50, and in Wilks v. Smithy 10 M. & W., 
355, both of which cases are, I think, conclusive on the point. It was also- 
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objected at the argument that the contract was waived and abandoned, and 
a verbal agreement substituted for it by the parties. Seeing that this 
objection rested entirely on the testimony of a witness on the part of the 
iiefendant — whose testimony was very much shaken, if not cqntradicted, 
by another produced on the part of the plaintiff — it did not, at the time, 
appear to me to be an objection entitled to much weight ; and on looking 
at the testimony relied on as showing a waiver more carefully, I find that, 
taking it to be true, the supposed act of waiver was after breach of the 
agreement. Such, therefore, cannot alter or affect the written agreement 
entered into, or prevent the plaintiff from recovering upon it the purchase 
money of the land, since the principle laid down in the cases is, that the 
waiver or dissolution of the agreement, to be effectual, must take place 
before breach. 1 am, therefore, of opinion that the verdict in this case 
cannot be sustained, and that the rule for a new trial must be ma^e 
absolute. 

WiLKiNS, J. There is, in reality, but one question in this case, and that 
is, whether, upon the true construction of the written agreement on which 
the action is founded, a survey of the premises contracted to be sold by 
the plaintiff is or is not a condition precedent to his right to recover the 
consideration money stipulated to be paid. On the solution of this ques- 
tion it depends whether the Jury were or were not warranted in adopting 
the testimony of Angus, and concluding from it that the contract of defen- 
dant was discharged by the plaintiff. If it be answered affirmatively, 
the verdict must stand, as in point of law the discharge which they have 
found, and which was by parol, will suffice. If the law demands a negative 
solution of it — as I thought at the trial, and still think — the verdict must 
be set aside. The determination of this q^uestion of law depends entirely 
upon the intention of the contracting parties, to be gathered from their 
language. As an inference from that language, does it appear to have 
been contemplated that the plaintiff was to survey the land before the 
particular day on which the first instalment of the purchase money was to 
be paid ? No time is specified for the survey, but a precise day is fixed, 
not in terms, but by necessary implication, for payment of the first instal- 
ment. The instalments are five in number, and annual^ and therefore, by 
presumption of law, were payable consecutively at the expiration of each 
successive year subsequent to the date of the agreement, and computed 
from it. The first, then, would be payable on the 24th of April,' 1852. 
It is clear, then, that the first instalment of principal had become due, and 
that, therefore, there had been a breach before the transaction at Mickels* 
took place, to which the testimony of Angus refers, unless a survey was a 
condition 'precedent Now, it is evident from the facts proved, that a 
portion of the premises had been occupied and improved by one Hollis 
previously to the written contract, and therefore the land was, to some 
extent, indicated to defendant when he entered upon the possession of it. 
5 
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The written agreement appears to me to be made up of two portions of 
subject matter having no necessary dependence upon each other. The 
first comprises a complete contract ; the second refers to a survey, and to 
a bond fo/ a deed, or to a conveyance to be given by the plaintiff on 
receiving security for payment of the purchase money. It is observable 
that the amount of this, previously specified, was not left to depend upon 
the results of a survey. The survey, then, was only required in order to 
apprize defendant of the precise limits of his possession. In this view it 
would not V become an object of importance to him until he was about to 
receive a deed or a bond, and neither of these was plaintiff bound to 
tender to him until he had received security for payment of the purchase 
money ; so that, if this security was not intended to be precedent to the 
survey, there is, at least, nothing to repel an inference, which suffices for 
plaintiff's argument, that these were to be cotemporaneous. In either 
view neither of the acts last referred to has, nor have the whole of them 
collectively, any necessary connection with the previous stipulation of 
defendant for payment of the purchase money. In relation to that part 
of Angus's testimony which refers to the delivery to plaintiff by defendant 
of his counterpart of the written agreement, as affecting his liability, it is 
only necessary to remark that this was after breach, and it would be no 
discharge in law, as there is no proof of a valid agreement being substi- 
tuted. — Case V. Barber, T. Raymond, 450. 

The rule nisi should, in my opinion, be made absolute. 



FOSTER V. FOWLER 

Where the evidence in a case is conflicting and contradictory, and a Jury have twice 
found in favor of the plaintiff, the Court wiU not disturb the verdict. 

This was an action for obstructing a water-course, which was twice tried 
at Annapolis. 

The first trial resulted in a verdict in favor of the plaintiff, which, upon 
argument before the whole Court, was set aside, and a new trial ordered 
in Michaelmas Term, 1858. (See Thompson's Reports, p. 425, where 
the facts are set out.) 

The second trial also terminated in the plaintiff's favor, and a rule nisi 
wa» granted to set it aside. 

Ritchie, Q. C, in support of rule. The evidence does not warrant the 
verdict. It is not proved that the injury complained of arose from the 
acts of the defendant ; on the contrary, the defendant's witnesses prove 
that it arose from other causes. The case for the defendant is stronger 
than on the fifst trial. 

Young, Q. G. The main point is to ascertain from the mass of testi- 
mony (a great deal of which is contradictory) whether there is sufficient 
evidence, consistent with legal principles, to sustain the verdict. 
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The learned counsel proceeded to review the evidence at length, and 
contended that it preponderated in favor of the plaintiff 

Harris, Q. C. The Court will not interfere with the verdict of a Jury 
on a mere matter of fact. Cites 1 Sumner, 471; 18 Pick., 13; 15 
Johnson, 210 ; 1 Curtis's Rep., 63 ; 4 M. <fe S., 192 ; 3 Taunt, 232 ; 10 
Bingh., 408 ; 3 Scott, 513 ; 3 Bing., N. C. 109, s. c. ; 3 Wils., 45 ; 1 
Wils., 28 ; 5 T. R., 420 ; 6 Price, 146 ; 1 W. BL, 418. 

Ritchie, Q. C, cites Angell on Water-courses, 393, § 301 ; Gh'eenleaf on 
Ev., vol. 2, p. 472. 

C. A. V. 

Bliss, J. Under the circumstances of this case, the evidence being 
conflicting, and a Jury having twice passed upon it, I do not feel called 
upon to disturb the verdict, although I must not be understood as express- 
ing my approval of it. 

DoDD, J.. This cause has been twice before a Jury of the county where 
the cause of action arose, and, in both cases, it resulted in a verdict in 
favor of the plaintiff. The first verdict was set aside, and a new trial 
granted — as I understand from my brother Judges, for I was not at the 
argument — because the injury complained of by the plaintiff did not 
sufficiently appear from the evidence to proceed from the acts of the 
defendant. The facts established on the second trial have been, in some 
respects, varied from the first by the introduction of additional and new 
testimony, — the counsel for the defendant, however, denying that the 
case had been so varied by such testimony as to change its character, and 
entitle the plaintiff any more to retain his verdict now than in the first 
trial. It is admitted that the evidence is extremely conflicting and con- 
tradicting on all the important points of the case, the defendant never- 
theless contending that the weight of evidence largely preponderated in 
his favor, and that the plaintifi* has not made out such a case as entitles 
him to a verdict ; that, looking to the whole evidence, the reasonable and 
fair conclusion to be drawn from it is, that the injury complained of by 
the plaintiff accrued from other and different sources than those attribut- 
ed to the defendant. If such be the fact, then I presume there cannot 
be any doubt but that this case should be sent a third time to a Jury. 
After giving the argument of the counsel for the defendant — which turned 
mainly upon the conclusions to be drawn from the evidence — my best 
consideration, and, since the argument, having devoted much time and 
attention to the case, I am unable to arrive at the same clear deductions 
from it that he has, — not but that I admit my own mind is not free from 
doubt as to the propriety of the verdict, and that I would have been 
better satisfied had it been the other way ; these, however, ate not suffi- 
cient reasons for setting it aside. The plaintiff had much in his power 
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to have removed the doubts from my mind, by removing the mound and 
rocks below the bridge on the west side of the river before the seoond 
trial ; had this been done, and the injury to his mill still continued, he 
would then have had, if not conclusive evidence that the injury proceeded 
from the acts of the defendant, so violent a presumption that such was 
the case that it would have excluded all reasonable grounds for the present 
application for a new trial. Had the evidence established the plaintiflf's 
right to the land on the west side of the river opposite the mound and 
rocks, I would have been disposed to have taken a different view of this 
case, and strongly inclined to have sent it again to a Jury ; but as the 
land did not belong to him, and he could not*, without permission from 
the owner, interfere in their removal without making himself a 

trespasser, and as the defendant had the same interest m their removal 
that he had, and it not appearing that he made any attempt to do so, I 
do not allow the omission of this necessary act on the part of both plain* 
tiff*and defendant to affect alone the case of the plaintiff. 

After the examination of the witnesses for the plaintiff, and when he 
rested, there was no application for a non-suit, the counsel for the defen- 
dant must have been satisfied the plaintiff had made out a case that he 
was called upon to answer. It is quite impossible to read the evidence 
on the part of the plaintiff, and not say he had made out, not only a case 
for the Jury, but a strong one. I admit the evidence for the defendant 
was equally strong — it contradicted every important fact that was neces- 
sary to the finding of a verdict for the plaintiff. But the Jury have passed 
upon the contrariety of evidence ; they were bound, if possible, to recon- 
cile it as best they could, and, if they could not reconcile it, then the 
credit of the witnesses being with them, and the case. being left open by 
the learned Judge who tried the cause, they certainly had a right to find 
the verdict as they did. It the learned Judge was correct in not instruct- 
ing the Jury to find a verdict for the defendant ; but instead of which, 
leaving the case open for their decision as he did, then we ought not to 
interfere with their verdict. I am of opinion he was correct in submit- 
ting the case for their decision in the manner he did; it is peculiarly their 
province to decide upon all matters of fact, and to denude them of that 
power would be, in effect, to destroy trial by jury. 

The law respecting new trials has repeatedly been before this Court 
during the last few years, and we have been uniform in our decisions in 
not granting them merely because the strength of evidence appeared to 
be against the verdict ; and this course is fully upheld by numerous 
decisions in the Courts in England, a few of which I will now refer to. 
Chief »J ustice Wilmot, in Swain v. Hally 3 Wilson, 47, where the verdict 
had been found for the defendant, and an application for a new trial 
made, states that where verdicts have been given contrary to evidence, 
or where there has been no evidence to support such verdict, the Court 
hath granted new trials ; but if there hath been a contrariety of evidence 
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on both sides, the Courts have never granted new trials, notwithstanding 
the Judge before whom the cause was tried hath been of opinion that the 
strength and weight of evidence was against the verdict in the present 
-case. He further says there was a contrariety of evidence on both sides, 
and although I am of opinion that the weight of evidence was with the 
plaintiif, yet I disclaim any power to control the verdict of the Jury, who 
are the constitutional judges of the facts." 

This decision of Phief Justice Wilmot is founded upon principles that 
<5ontrol the Courts at the present day ; at least, I cannot find any case 
controverting the opinion of that learned Judge in later authorities. In 
Bwinnerton v. Marquis of Stafford, 3 Taunton, 232, the Court there held, 
that where the circumstances of a case had been fully put into the posses- 
sion of a Jury, who had twice found a verdict the same way, although 
there was conflicting evidence, and although the Judge who last tried the 
<;ause thought the evidence against the verdict preponderated, yet refused 
to grant a new trial. Here the Jury were put into possession of all the 
facts of the case, and although the learned Judge who tried it may think 
the evidence for the plaintiff preponderated, still it appears that would 
not be sufficient to set aside the verdict. Heath, J., in the last case 
referred to, says we cannot grant a new trial without invading the pro* 
vince of the Jury ; and Lawrence, Jf., in the same case, says : "I confess 
I would have been as well pleased if the verdict had been the other way;" 
and I would have been as well pleased if the verdict under consideration 
had been the other way, — yet that is not a sufficient reason for setting it 
aside and granting a new trial. 

In a later case of Carstairs v. Steiriy 4 M. & S., Lord Ellenborough 
«ays, the Court, in granting new trials, never interfere unless to remedy 
some manifest abuse, or to correct some manifest error in law or fact, — 
questions properly of fact upon which, and upon the credit due to the 
■several witnesses by whom the testimony was given, was the peculiar 
province of the Jury to decide ; and it must be presumed they have given 
credit to such of the witnesses as were best entitled to belief, unless the 
<x)ntrary should distinctly appear to have been the case. 

I will refer to but one other case which has been before this Court on 
aeveral occasions, and although in that case a new trial was granted, yet 
under very different circumstances from what appears in the case before 
us. My object in referring to it is to show that the previous cases I have 
quoted from, and the principles laid down by the learned Judges who 
decided them, have not, in the slightest manner, been impugned by this 
<5ase of Millin v. Taylor, 3 Bing., K C, 109. Chief Justice Tindall, 
who gave the opinion of the Court, said : " We agree that in every case 
in which a verdict has turned upon a question of fact, which has been 
submitted to a Jury, and there is no objection to the verdict except that 
it is found, in the opinion of the Court, against the weight of evidence, 
the Court ought to exercise not merely a cautious, but a strict and sure 
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judgment before they send the case to a second Jury. The general rule, 
under such circumstances, is that a verdict once found shall stand — the 
setting it aside is the exception, and ought to be an exception, of rare and 
almost singular occurrence." Nothing can be stronger nor more forcible 
than the language thus used by the learned Chief Justice against granting 
new trials when all the circumstances of the case have been submitted to 
a Jury, and the verdict turns upon a question of fact. Taking these 
cases thus referred to as my guide, and looking to tjie case under con- 
sideration as one in which, upon all the facts connected with it, there is 
contradictory and conflicting testimony, and admitting the verdict as 
slightly against the weight of evidence, and that I would have been as 
well pleased had it been the other way — still, in my opinion, there is not 
anything in the case which ought to take it out of the general rule as 
laid down by Chief Justice Tindall, and particularly so as two verdicts 
have already been given in favor of the plaintiff ; therefore, I think the 
rule for a new trial should be discharged. 

DbsBarres, J. This is* an action brought against the defendant for 
obstructing the ordinary course and flow of water in a brook upon which 
the plaintiff's grist mill is erected, whereby the waters of that brook are 
thrown back upon the plaintiff's mill, so that it is prevented from working 
as freely and beneficially as it formerly did and otherwise would. A ver- 
dict has been found for the plaintiff after a very full and protracted trial, 
and the question is whether there is sufficient evidence to warrant the 
Jury in finding that verdict. It is a case in which there is very conflict- 
ing testimony in almost every material point in it, and one in which the 
Jury might, if they had thought fit, have found a verdict the other way ; 
but it is not a case in which the preponderance of testimony is such as to 
make it imperative on the Jury so to have found. On the contrary, it 
seems to me, after carefully reading and considering the testimony on both • 
sides, that they arrived at a conclusion not inconsistent with the evidence 
they had before them, of the truth and bearing of which they had the 
right of forming their own opinions. It is an undisputed fact that the 
plaintiff's mill worked well for a period of eighteen years, and that since 
1855, although it has undergone no change in its construction, its working 
has been materially impeded by back-water, occasioned either by the acts 
of the defendant, or from some cause for which he is not responsible. 
The plaintiff's witnesses attribute the impediment to three causes : firsts 
the building of a wall by the defendant on the eastern side of the brook 
below the bridge ; second, the depositing of the big white rock in what 
is called the " Gap ;" and thirdly, the filling up the eastern channel of 
the brook, — there having been two channels, separated from each other 
by a bar. Upon all these points very strong testimony was given — 
testimony, if believed, that could not fail to make a deep impression oa 
the minds of the Jury as to the cause of obstruction in the working of the 
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mill. Some of the witnesses were aged persons, well acquainted with the 
stream, and the working the mill ever since it was erected — others were 
persons Hying in the immediate neighborhood of it, speaking from their 
own actual observation and knowledge, and nearly all, if not all, concurr- 
ing in opinion as to the effect and change produced in the flow of water 
in the brook by the several obstructions complained of. It is true, the 
witnesses on the part of the defendant assign other and different causes 
for the interruption of the flow of water and the impediment to the work- 
ing of the plaintiff's mill. They attribute it to the plaintiff's wheel being 
too low ; to the mound and reef below the bridge, formed since the bridge 
was rebuilt j to the change which appears to have taken place in the bed 
of the stream ; the accumulation of earth, and the sawdust washing down 
from the dam above ; and to the numerous stones in the stream. To all 
these matters the attention of the Jury was particularly directed by the 
learned Judge before whom the cause was tried, who distinctly told them 
that if the interruption to the flow of water, and the impediment to the 
working of the mill could be fairly attributed to the causes so assigned 
by the defendant's witnesses, or any other besides the acts of the defen- 
dant, they could not make the defendant answerable for the consequences ; 
and yet, with these instructions, and the whole of the evidence before 
them, they decided in favor of the plaintiff. I must presume that they 
paid proper respect to the instructions given to them, and that they must 
have been satisfied, from the whole of the evidence, that the acts of the 
defendant alone had produced the alteration in the current of the brook, 
and caused the impediment to the working of the mill. The building of 
the stone wall on the eastern side of the brook, the depositing of the big 
rock in the Gap, and the filling up of the main or eastern channel of the 

. brook, were acts, as I think, most satisfactorily proved by the plaintiff's 
witnesses to have been done by the * defendant, — and the whole of these 
witnesses, with very few exceptions, it any, gave it as their opinion that 
the acts which I have enumerated, and which were done by the defendant 
since the re-building of the bridge in 1854, had caused the interruption 
of the flow of water and the impediment complained of. Until then, all 
concur in stating there was no back-water, and that the plaintiff's mill 
always worked well, although one of the witnesses states that more water 
c^me down the brook formerly than at present. Surely this was evidence 
upon which the Jury might very well find a veniict for the plaintiff, and 
having done so, I am not disposed to disturb it simply because they have 
thought fit to place more reliance on one class of witnesses than the other. 
I must, therefore, withhold my assent to the granting of a new trial in 
this case,' which, in my opinion, cannot be allowed without shutting out 

and rejecting a mass of testimony on the part of the plaintiff which the 

Jury, who were the best judges of the credibility of the witnesses who 

gave it, have not considered unworthy of credit. 
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WiLKiNS, J. I formerly tried this cause, and am, therefore, conversant 
with the leading facts in controversy in this case. I had a strong bias 
in favor of the defendant, and the new facts elicited on the second trial 
have not affected my first impressions; still I concur with my brother 
Judges in thinking that, as two Juries have decided on the issues raised, 
favorably to the plaintiff, the present verdict must stand, and, therefore, 
that the rule nisi must be discharged. 



CHRISTIANA McRAE, Widow and Admin'x. of 
DOITALD McIlAE, and JOHANNA McRAE 

* AND DONALD McRAE, Children of the said 
DONALD McRAE r. ALEX. BAN McRAE. 

In ejectment, where the plaintiffs claimed, under a deed from the defendant to his 
deceased son, it was pleaded that, by an agreement entered into between the parties, 
and dated on the following day, it was stipulated that the consideration of the deed 
was the maintenance and support of the defendant and his wife during their life-time, 
and of his daughters during their spinsterhood, which conditions had not been ful- 
filled — held to DC a good equitable defence to the action ; held also that the two papers 
had a cotemporaneous effect, and the one operated as a defeazance to the other. 

This was an action of ejectment brought by the plaintiffs, who claimed 
the land in question under a deed dated 28th June, 1847, from the 
defendant to his son, Donald McRae, who was the husband of one, and 
father of the other two plaintiffs. 

The defendant pleaded, by way of equitable defence, (under cap. 7, 
Acts of Nova Scotia, 1853, entitled " of equitable offences to actions of 
ejectment,") that the deed in question was given " in consideration of. and 
in order to secure the maintenance and support by the said Donald 
McBae of the said defendant and his wife during their lifetime, and of his 
daughters whilst they remained unmarried." In proof of which he relied 
upon the following agreement, dated the day after the date of the deed : 

"Middle River, 29th June, 1847. 

" I, Donald McRae, lawful son to Alexander McRae, residing here, and 
Martfia McBae ^ wife to the said Alexander McRae, bind and oblige 
myself to support and maintain the above mentioned Alexander McRae 
and Martha McRae, my father and mother, as a dutiful son» during their 
lifetime, in all necessaries and sobriety, or otherwise the deed granted by 
them to me is null and void. I also bind and oblige myself to support 
and maintain my both sisters in some manner during their space of time 
unmarried. I also bind and oblige myself to not sell and dispose of less 
or more of the cattle and sheep given to me by my father and mother 
above mentioned without consulting of them particularly upon the case ; 
on my failing in doing so, the deed granted by them to me is null and 
void. 

" I also bind myself to own nothing for myself in the family of my 
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fiither and mother, but that it may stand in the formerly manner under 
the command of my mother, to rule the house during her lifetime, or the 
deed is null and void. 

" All this must be performed by me, which must be done in presence 
of these witnesses, Alexander McKenzie and John Firdagsony both resid- 
ing at Middle River. 

Donald McRab. 

"Alex. McKbnzib, Witness,** 

Donald McRae, the son, died in 1852, and this action was brought in 
1854. 

A verdict was taken for the plaintiffs, subject to the opinion of the 
Court upon the whole case, with full power to direct such equities as 
under the facts either of the parties might be entitled to. 

Ritchie^ Q. C, for plaintiffs. I call attention to the different dates and 
character of these two instruments. 

One is a deed under seal ; the other a paper dated the day after, not 
under seal. 

The agreement cannot operate as a defeasance to the deed, for two 
reasons : firsts it was not executed at the same time ; secondly, it is not 
under seal. 

A paper, to operate as a defeasance of a deed, must be cotemporaneous 
in execution, and of as high a class. 1 Com. Dig., 374 ; Defeasance A. ; 
lb., Defeasance C. 

Bliss, J. That is defeasance in law. How in equity 1 

Ritchie, Equity may step in, in some cases, — but, as a general rule, 
equity follows the law. Cites Harrison v. Trustees of Academy, Mass. 
Eep., 12 vol., p. 478. 

There is no evidence here of a simultaneous delivery of the two instru- 
ments, which is necessary to constitute a defeasance. 

The Court. Is there no evidence to lead to the inference that the 
delivery was simultaneous 1 

Ritchie, The inference is the other way. The fact should have been 
proved. 13 Pick., 413. 

WiLKiNS, J. Do not the papers bear internal evidence of having been 
cotemporaneous proceedings 1 It was proved to have been a day's work, 
writing the deed. 

Ritchie, It would be straining the legal view. If the deed was signed 
one day with the understanding that the defeasance would be entered the 
next, it would be no legal defeasance. 
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Bliss, J. It took a whole day to write the deed — the natural inference 
is, that both papers were executed and delivered together. 

TT. A. Johnston, for defendant As to the point of delivery — (The 
Court. We do not require to hear you on that point.) 

As to the agreement not being under seal, — in a strict legal view the 
cases cited may apply, but in equity it is different 4 Kent, 141. This 
is peculiarly a case where equity will relieve. (The Court. If you can 
show us that Chancery could have given relief, we will do so.) The 
intention of the parties must be considered. 

This action is wrongly brought — the widow being administratrix can- 
not bring ejectment, and the children should have sued by their next 
friend. 2 Chit Arch., 1166 ; 1 Tidd., 118 ; 2 Saunders, 211. 

Ritchie. That objection should have been made before trial. It should 
have been pleaded in abatement It is waived by pleading to the action 
in chief. (The Court so decide it) 

Johnston^ continues. A trust is raised by- the agreement, and equity 
will help us. 4 Kent p. 141, 303-4. Cites, under the head of voluntary 
deeds, 2 Jack. & Walk., 573 ; Fitzgibbon's Rep., 205 ; Amber^s Rep., 264. 

The Court, Can you cite a case to show that in equity the trusts of a 
deed can be declared by an instrument not under seal. 

Johnston, Not one exactly similar. Cites 3 Ves., 707 ; 10 Johnston, 
495 ; 5 Chan. Rep., p. 1 ; 4 Kent, 307 ; 2 Atk., 98 ; 7 Law & Eq., 
268 ; 4 Kent, 142. 

The Court. It was clearly intended by the parties in this case that 
the deed from the defendant to his son should not operate absolutely 
until the performance of certain conditions. 

Ritchie, I admit that if this deed did not act absolutely, and your 
Lordships decide that the two papers must be taken and construed 
together, that there is an equitable defence made out 

The Court. We do so decide, and we think that the defence set up 
is a good answer to an action of ejectment ; but as regards the mode of 
relief, as certain equities remain to be adjusted under the rule which are 
hardly in a position to be now settled, the case must stand over as to them, 
and the question of costs must be reserved until the case is fully disposed of» 
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FOWLER V. BORDEN. 

Where a part owner of a ship sold his share to the other part owner, and no bill of 
sale was executed at the time, nor was any entrv of the transfer made on the register 
— he had an action brought against him for the loss of iron shipped on board the Yerael 
after such sale, that he was not liable. 

The following are the facts of the case : 

The plaintiff on the 2nd February, 1857, shipped a quantity of iron on 
board the schooner Transit, of which Joshua Lingley was the master, to 
be carried from St. John, N. B., to Margaretville, and there delivered to 
plaintiff. The action was brought against the defendant, as owner of the 
Tessel, for the loss and non-delivery of the iron. The defendant's name 
was at that time on the register of the vessel, as owner of one half of it. 
The registered owner of the other half was Joshua Brundidge, of St. 
John aforesaid. Before this, in August, 1856, the defendant had parted 
with all his beneficial interest in the vessel, having bona fide sold the 
same for a valuable consideration to the other part owner, Joshua Brun- 
didge, and has in no way since interfered with the vessel, or the manage- 
ment thereof; the entire control and exclusive possession of the vessel 
after such sale remaining with Briindidge, down to the time of the ship- 
ment and loss of the iron, and the vessel having been repaired in Com- 
wallis, and the master, Joshua Lingley, and crew having been engaged by 
Charles Cutry, the said Bnmdidge^s agent there, prior to and on the 
voyage in question. When the sale took place between the defendant 
and Brundidge, no bill of sale was executed, it being at that time incon- 
venient to do it, nor was any entry of the transfer made in the register, 
nor any other steps taken to complete the legal transfer of the defendant's 
interest in the vessel until the 20th »Tune, 1857, when Brundidge, having 
sold the vessel to Ctirry ^ Harding, a resrular transfer was made to them 
by bill- of sale from the defendant and Brundidge^ and duly entered on 
the register of the vessel. On the trial of the cause the Jury settled the 
fact of the liability of the defendant, supposing him to be legally liable, 
and the amount at JB79 9s. 9d. The learned Judge (Buss) directed a 
non-suit to be entered, and gave the plaintiff a rule to set it aside and 
enter up judgment for the above sum, if the Court should be of opinion 
that, under these circumstances, the defendant was, at the time of the 
shipment and loss, liable as owner of the vessel. 

Ritchie, Q. C, in support of rule. There was no legal transfer and 
sale until after the loss had occurred. There can be no legal transfer of a 
vessel without a bill of sale. 

WiLKiNS, J. Is the question this, whether Lingley^ (the master) who 
shipped the iron, was the agent of the defendant ) 

Ritchie. ISo ; if that were the question it would be useless for me to 
argue the matter further. The point I take is, that at the time of the 
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loss the title was in the defendant. It is true that he had agreed to sell 
to his part owner, but the sale was not perfected, and the public knew 
nothing of it. The plaintiff says he shipped his property knowing the 
defendant to be the owner of the vessel, and he holds him liable for the 
loss. 

The transfer of a vessel^must be in writing under seal — a mere agree- 
ment of sale is not sufficient. Duncan v. Ttndal, 20 EngL Law & Eq., 227. 

The registered master is the agent of the registered owner. There is 
no notoriety in this case as to the transfer, and the owner has not pursued 
the only legal way of relieving himself of his liability. 

Suppose the case of a seaman shipping with the master of a vessel ; 
the real owner is a bankrupt, while the registered owner is a man of pro- 
perty. The vessel is lost just before the termination of a voyage — would 
not the registered owner be liable for the seaman's wages ) Cites 2 Ellis 
& Blackburn, 301, Frost v. Olivei'. 

Harris, Q. C, contra. If defendant is liable, no person is safe whose 
name is in the register. 

This is a question of contract. Upon whose credit was the iron shipped f 

The whole argument of the plaintiff's counsel is based on the Registry- 
Acts ; they were passed from motives ot public policy, not simply to give 
notoriety to the transfer of property in ships. 

In this case, after the defendant had agreed to sell, he did not interfere 
in any way with the management of the vessel ; she was repaired, and a 
new crew shipped by the new purchaser. 

The Registry is not conclusive as to the liability of the registered 
owner. The question is, whose agent was the master? Undoubtedly 
the agent of the real owner at the time. 

Cites 5 Maude & Selwyn, 228 ; 1 Barn. & C, 588, Jennings v. Grif- 
fiths ; Ryan & Moody, 42 ; 7 Eust., 10, Young v. Branden ; 16' East., 
169 ; 13 East., 238 ; 2 Ellis & Blackburn, p. 301 ; 2 Campb., 354 ; 7 
B. & C, 30; 17 Common Bench, 77 ; lb., 109 ; lb., 124. 

The Court. We think the three latter cases decide the question. 
Harris. It is also decided in James' Rep., p. 330. 

Rule to set aside non-suit discharged. 



HALLIDAY and ANOTHER v. DELANEY. 

Where a party takes possession of a piece of land not defined by any boundaries, and 
cultivates and encloses a portion of it, and occasionally exercises acts of ownership 
over other portions — held not to amount to a disseizin of the party who has the legskl 
title to the whole lot. 

This was an action of ejectment tried at Antigonish ; verdict for the 
plaintiff. Rule nisi granted for a new trial. 

The plaintiff's title was : A grant from the Crown to James Hendrican, 
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dated 7th May, 1816, of 500 acres of land ; deed from James Hendrican 
to the plaintiff, dated 5th May, 1858, of 100 acres, being the centre por- 
tion of the land so granted. 

The defence was, that there was not sufficient proof to identify the land 
descrihed in the writ with that conveyed hy the deed ; and secondly, that 
the feoffor, at the time of making the deed, was disseized. 

It appeared from the evidence that the defendant had taken possession 
of a lot of land not defined or marked by any boundaries without title^ 
and without knowing how many acres it contained ; that he held posses- 
sion for about 16 years, and had cultivated and enclosed 15 or 16 acresy 
and had occasionally cut wood on different portions of the lot. 

It was also proved that the land so taken possession of was included in 
the plaintiff's deed from Hendrican. 

Henry y Q. C, in support of rule. Was there a disseizin by the defen- 
dant of any part of the land in dispute, and if so, can it be extended to 
the whole ? 

Cites, as to the general doctrine of disseizin, 2 Prest. on Abstract of 
Titles, 388. 

The Court. Hendrican was undoubtedly in possession of a part of the 
land claimed when he conveyed to the plaintiffs. The plaintiffs, therefore, 
are proved to have possession of a part under a good title ; possession of 
part of the land under these circumstances is possession of the whole. 
You must show an adverse possession of 20 years. 

Henry cites 1 Burrell, 60 ; 3 Danvers, 289 ; entry : 2 Greenleaf, 242 • 
occupancy : 2 Greenleaf Kennebec, Purchase v. Lebrie ; lb., 567 ; 4 
Mass., 416 ; Cowp., 217 ; 1 Mass., 483 ; 6 Pick., 172. 

The Court. The law is well established, that where a person enters 
npon land without title, he can only claim pedis possessio. 

There can be no disseizin by a party holding possession (without title) 

of part of a lot of land against him who has possession of the other part^ 

and the legal title to the whole. 

Eule discharged. 



McCULLY V. BARNEHILL. 

The Court will not grant an appeal where no witnesses have been produced by the 
plamtiff in the Court oelow. Bliss, J., dissentiefUe. 

This was an action brought before a Justice of the Peace by the plain- 
tiff, who was a Clerk of the License, for a breach of the license laws. 

No witnesses were produced by the plaintiff; a judgment of non-snit 
was entered, and an appeal granted. 

Smith had obtained a rule to set aside the appeal. It was not the object 
of the statute to giant appeals where there has been no trials. 
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McOuUy, contra. We have a strict right, under the statute, to appeal. 
Cap. 144, Eev. Stat., [§ 7. 

Bliss, J. The statute gives an appeal in all cases. Formerly the party 
appealing was compelled to shew some cause hefore he could obtain it ; 
that is not now the case. I think the appeal should be allowed. 

DoDD, J. It was the intention of the Legislature that these small suits 
should be tried before Justices of the Peace, to save expense. It would 
be monstrous if the plaintiff should be allowed to go through the farce of 
summoning the defendant, and then, without calling any witnesses, 
should be allowed an appeal to this Court. I think the appeal should 
not be allowed. 

DbsBarrbs, J., and Wilkins, J., concurred. 

Eule absolute, confirming judgment of Court below. 



McCULLY V. McKAY. 

In an action for breach of the license laws, where the plaintiff is described in the 
writ as Clerk of l^e County of Colchester, and he is only Clerk for one of the districts 
therein, and where the process was served bv a person not a sworn constable, and the 
conviction did not follow the exact words of the statute— held not sufficient irregularity 
to' quash the proceedings. 

This was an action brought by a Clerk of the License for the illegal 
sale of intoxicating liquors. A conviction took place, and a rule nisi was 
granted to quash the proceedings. 

Smith, in support of rule. The plaintiff here was not a Clerk of the 
License for the County of Colchester, as described in the writ, but Clerk 
of a certain district (Truro). 

The summons was not served by a sworn constable, as required by Eev 
Stat., cap. 131, § 5 ; cap. 22, § 21. 

The conviction does not follow the statute. It does not state that the 
sale was " without license ;" the offence is not stated — it might have been 
for selling on Sunday, or to an Indian, &c. 

The Court. That is an immaterial point ; those words are unnecessary 
in the summons, and can hardly be said to be material in the conviction. 

McCully, opposing rule. This application is too late, and ought to have 
been made before the magistrate. 2 Chit. Arch., last ed., 1401, 1404. 

As to the first objection, the plaintiff w one of the Clerks for the County 
of Colchester. A beneficial statute should be favorably construed. In 
point of fact the defendant was guilty of a breach of the license law, for 
which he was amenable to one of the Clerks of the County. 

As to the point of the constable not having been sworn, it is not necessary. 
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If he acted in that capacity it is sufficient. 3 B. & Ad., 623 ; 1 B. & 
Ad,. 211 ; Burrough, 240 ; 1 Ventr. 267 ; 1 T. R. 679 ; 1 Esp., 359. 

As regards the ohjection to the conviction, the offence is clear from the 
conviction. Cap. 22 Rev. Stat., § 32., license law. 

The Court. Strictly speaking, the plaintiff was one of the Clerks of 
the License lor the County of Colchester. His omitting to describe him- 
self accurately as Clerk for a particular district in the County does not 
vitiate the proceedings. 

The constable who served the process, it appears, although appointed by 
the Sessions, had not been sworn. The statute fixes a penalty for his so 
acting, but it does not render the proceedings illegal It was sufficient 
to prove that he had acted as a constable. 

As regards the omission of certain words in the conviction, we think 
that is an immaterial fact ; the conviction substantially states the nature 
of the offence, and finds the defendant guilty of selling a less quantity of 
liquor than ten gallons, contrary to the statute. 

We are therefore of opinion that the proceedings must be upheld, and 
the rule discharged. 

THE CITY OF HALIFAX v. THE NOVA 
SCOTIA ELECTRIC TELEGRAPH COMPANY. 

The Court will only ^ant a writ of injunction in cases of extreme necessity, where 
redress cannot be obtained in the usual legal mode. 

In this case the defendants, by their agents, had erected a line of tele- 
graph posts along Gottingen street, in the northern portion of the city of 
Halifax. Two actions were brought in the lower Court for breaking the soil 
of the street without permission, one by the present plaintiffs, and the other 
by the Commissioner of Streets against one Quirtf who had contracted 
with the defendants to erect the posts. Judgment was given for the plain- 
tiffs in both cases, and an appeal to this Court granted. In one case notice 
of their intention to open the street had been given, in the other it had not. 
It appeared from th e affidavits that some of the citizens in the neighbor 
hood had taken the matter in their own hands, and had cut down a number 
of the posts, and the defendants were a second time attempting to erect 
them. 

The two appeal cases were entered upon the argument list for the present 
term, and Young, Q. C, now moves upon affidavits for a writ of injunction 
to restrain the defendants from erecting the posts until their right to do so 
shall have been adjudicated upon by the full Bench. 

The Court. Your affidavits do not show how the streets are obstructed 
by the erection of these posts. How is the city prejudiceol ? 

Mr. Young, The affidavits state that the public peace is endangered if 
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the injunction is not granted. If the Company have no right, the erection 
is a nuisance. 

The Court. You must show an al solute necessity for the interposition 
of this Court, otherwise we cannot grant an injunction, which is only^ 
done in extreme cases. 

Young, It is a violation of the rights of the puhlic, and if not restrained 
it will lead to a breach of the peace. The erection of posts on a public 
street is a nuisance in itself. A rule nisi was granted, returnable in four 
days. On a subsequent day, when this cause came on, it was agreed that 
the whole question arising under it, and the two causes in which appeals 
had been granted, should be argued together. 

Ritchie, Q. C, shews cause against the rule. Cites Private and Local 
Acts, p. 166, § 5, 14 and 15 ; also, Acts of 1851 ; Private and Local Acts, 
p. 187, § 4 and 14. By these Acts the Company have a right to erect lines 
along highways and streets, so as not to interfere with the right of travel- 
ling thereon. The defendants, then, have a right, under the statute^ 
without requiring permission from anybody, to erect posts on the streets, 
with this proviso only, so as not to interfere with travelling. It is not 
pretended that the passage of the public along the highway has been inter- 
fered with. The act under which Qidn was prosecuted (new Eev. Stat, 
cap. 64 § 13) does not relate to the Telegraph Company. It refers to the 
opening of streets for private purposes, opening drains, &c. 

The city, at all events, has no right to interfere. The- Commissioners or 
Superintendents of Streets are the proper persons. 

A writ of injunction is a summary proceeding to prevent some serious 
injury from being inflicted, where the party cannot obtain his remedy in 
the usual legal mode. 

1^0 such reason exists in this case, and the Court will be slow to exercise 
a power which should be only used in extreme cases. 

Young, Q. C, contra. We have to deal with two corporate bodies (the 
city of Halifax and the Telegraph Company) invested by the Legislature 
with certain rights of public interest, and to see whether the powers of the 
two clash together. The right claimed by the defendant is of an extremely 
mischievous character, according to their view, they have the right, without 
notice or permission of the city, to go into any of the public streets and 
erect (as in this instance) unsightly posts, to the inconvenience and annoy- 
ance of the citizens. To say the least of it, they have been guilty of great 
imprudence in provoking a breach of the public peace. Why could they 
not put their posts under the ground, as is done in other countries ) 

Cites Prov, Acts, vol. 3, cap. 3, § 22 ; Acts of 1826 repealed by General 
Act of 1851, and re-enacted by cap. 64 Rev. Stat, first series, § 17 $ and 
cap. 64, lb., new series, § 13. 
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** No person shall break up the soil of a street without first making 
application to the Commissioners in writing, specifying the purpose for 
which such breaking up is required, and obtaining their permission there- 
for in writing ; and the Commissioners may impose such terms upon the 
person applying as the security of passengers shall appear to them to 
require ; and any person acting contrary to this section, or to the terms' 
imposed by the Commissioners, shall, for every, offence, forfeit five 
pounds." 

The, Court took time to consider, and on a subsequent day the rule for 
an injunction w^as discharged without costs, and the judgments in the Court 
below against Quin were confirmed with costs. 



McLEOD V. WELSH. 

Where the defendant, being in possession of land, agrees, for the sake of peace, to 
purchase any right the plaintiff may have therein, and subsequently finds that he has 
no claim, held not a sufficient recognition of plaintiff's title to enable him to maintain 
ejectment. 

This was an action of ejectment tried at Arichat. The plaintiff claimed 
under a deed from Lauchltn and Donald McDonald^ but failed to show 
that they had ever been seized of the land in question. He also relied 
upon an admission of his title alleged to have been made by the defendant. 

It appeared that the defendant had been in possession of the land for 
thirty years, and one of the plaintiff's witnesses testified that in 1840 the 
defendant told him " that he was to make a huildincj for plaintiff for the 
place" Another witness testified that some ten years, after this, he, in 
company with the plaintiff, called upon defendant, and ordered him off the 
land, when he put them at defiance. 

The learned Judge, at the trial, told the Jury that the plaintiff had 
failed to make out a legal title, and that he did not think the admission 
sufficient to supersede the necessity of shewing title. 

The Jury found a verdict for defendant, and the cause now came up 
for argument under a rule nisi to set it aside. 

Mathew Richey in support of rule. In this case the defendant agreed 
to purchase from the plaintiff, and thus recognized his title. The fact of 
his admission of the title should have been left to the Jury. The posses- 
sion of defendant can be traced to the McDonalds, from whom plaintiff 
claims. Cites Cunard v. Jrvin, James' Rep. 182 ; 2 Till. Adams on 
Eject. 276. 

Thb Court. The agreement here is vague, — to build a store for any 
tight the plaintiff might have in the land. He finds out afterwards that 
plaintiff has no title, and he refuses to give up possession. 

WiLKiNS, J. My impression is, that at the trial I left the fact of 
admission to the Jury. 
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Riehey. I will turn your attention to the case of Jackson v. Wilkinson, 
3 B. & C. 413. 

WiLKiNS, J. In that case the relation of landlord and tenant was 
established. 

Ricliey cites— 6 Engl. Law. & Eq. 325 ; 5 B. & Aid. 223 ; Com. Dig. 
Tit. seizin. 

Ritchie, J, IF., contra. The cases cited do not apply. In the case in 6 
Engl. li. & E. Rep., the parties entered into an agreement — the one to 
sell and the other to buy — on condition that a good title be given, thus 
recognizing the title of the other. Here, the defendant being in posses- 
sion for thirty years, agrees to purchase peace by building a house, and 
the plaintiif allows him to remain in possession for some years afterwards. 

Bliss, J., delivered the judgment of the Court. We are of opinion 
that the defendant is entitled to a verdict. The plaintiff has entirely 
failed to shew any legal title. It is true that he attempted to give evi- - 
dence of the possession of the McDonalds (from whom he claims), by 
proving that one of them had on one occasion cut down a log on the 
property in dispute, but he offered no proof that they had any legal right 
to the land in question. 

As to the point of admission, the defendant might have meant, that if 
the plaintiff had any right to the property he would buy it from him. 
At all events that fact has been passed upon by the Jury. 

Where a party enters into possession under another, he cannot dispute 
his title, but any recognition of title by him whilst in possession, must be 
strictly proved. 

The case of Rogers v. Pitcher, 6 Taunt. 202, is a very strong one. 
That was an action of replevin, where it was held, that although proof 
of payment of rent to the avowant is prima fcucie evidence that he is 
owner of the land, yet where the plaintiff did not originally receive the 
possession of the land from the avowant, it is competent to the plaintiff 
to rebut the title of avowant by shewing that he paid rent under circum- 
stances which did not entitle the avowant to rent. 

Rule nisi discharged. 



PETER SMYTH v. ALLEN McDONALD; 

Where, in a settlement of accounts between the plaintiff and defendant, the former 
took an order as part payment, drawn by the latter upon a third party, which was not 
accepted by him, but by his son, who made payments under it — held not to be a suffi- * 
cient payment by the defendant to take the case out of the Statute of Limitations. 

This was an action of assumpsit tried at Port Hood, when a verdict was 
given for the plaintiff for £61 12s,, subject to the opinion of the Court upon 
the whole case, with liberty to direct a nonsuit, or order the verdict to stand. 
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The facts are as follows : — 

The action was brought in iNovember, 1858. It appeared from the 
evidence that on the 4th May, 1847, the plaintiff and defendant met and 
adjusted their accounts, when a balance was struck against defendant of 
£109 10s. l^d. On the following day the defendant's son brought plain- 
tiff a note of hand for £20, payable to his father, and made by Alexander 
McDonald (a person to whom defendant had sold his property), and also 
an order upon the said Alexander- McDonald for £30. This order is as 
follows :— 

" Mr. Alexander McDonald, Senr. 

" Sir, — In due time please pay Peter Smyth the sum of thirty pounds, 
to be paid in produce. In so doing you will oblige, 

" Yours, 

•'Allan McDonald, 
" 5th May, 1847. 

" Endorsement. — Accepted, payable by instalments of ten pounds in 
the years 1851, 1852, and 1853. 

"FiNLAY McDonald. 
" Witness— -R. McD. 
" Received in 1851, ten pounds. 

"January 8th, 1852, received ou the within ten pounds. 
" Received November, 1853, the sum of ten pounds." 

This order was not accepted by the party upon whom it was drawn, 
but was repudiated by him in the presence of the defendant. It was 
accepted by his son Finlay after his father's death, and paid by him. 
The last payment was made in November, 1853, and on this the plaintiff 
relies as taking the case out of the operation of the statute. The land on 
account of which the order was drawn, was purchased by Alexander 
McDenald for his son, and a written agreement was entered into stating 
the terms and conditions of sale, which was not produced on the trial. 

Ritchie, (^> C, and Hem-y, Q. C, for defendant, contend that these 
payments should be considered as made at the time the order was drawn. 
The order is not accepted by the party upon whom it is drawn, but a 
third party. A new contract is therefore made between the plaintiff and 
the acceptor, under which three payments are made. 

Wilkins, J, Is there any evidence to shew that defendant adopted 
the payment made by Finlay McDonald in 1853 1 

Ritchie, No ; the question is, — has there been an acknowledgment by 
the defendant within six years, so as to take the case out of the statute ? 
If the plaintiff did anything with the order that he was not authorised to 
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do, he discharged the defendant pro tanto. The acceptance makes the 
acceptor the principal party, and the defendant as drawer becomes merely 
a conditional promisor. The plea in this case is, " that the action did 
not accrue within," &c. In Queen's Bench the form is, " did not promise 
within," &c. There should have been a replication. The defendant must 
be connected with the payments under the order to make him bound by 
them. The onus of proof was upon the plaintiflF, and he should have 
produced tlie original agreement. One of the witnesses testified that he 
told the defendant he had made payments on account of the order, but 
he did not say it was right or wrong. If he had told defendant that he 
had paid £10 on his account in 1853, and he had admitted its correct- 
ness, that would have been a sufficient recognition. — Gowan v. Foster^ 
3 B. c^ Ad. 507. 

Attorney General and W, A, JoJim^ton, atntra. This is not an order 
in the nature of a bill of exchange ; it possesses none of the elements of 
a negotiable instrument; if it did, the plaintiff would have to look to the 
acceptor. It is a mere direction as to the mode of payment. 

The fact that Alexauth^r McDonald refused to pay the order, and said 
that his sons should pay it, was known to defendant. Alexander 
McDo7iald had bought the land for his sons, and defendant was cogniz^mt 
of the mode in which the matter was to be arranged. 

As between the parties this onler is nugatory, because defendant knew 
Alexa7ider McDonald repudiated it. 

DoDD, J. You will have to do away with this order, and shew that 
these payments were made on account of an existing debt. 

Attoimey General, I put 'this order out of the question as a negotiable 
instrument. I look upon these payments as three independent payments 
made by Finlay McDonald on account of defendant. 

Cites 13 M. & Web. 64, 90. 

A subsequent ratification places the parties in the same position as if 
antecedent authority had been given. 

Cites 1 T. & Granger, 143; 4 Perry & Davidson, 206, Bigshy v. 
Ashton ; 3 Bingh. N. C. 397 ; 24 Engl. Law & Eq. 92 ; 3 Ad. & Ellis, 
N. S. 741 ; 3 Gale & Davidson, 59. 

The case of Goioan v. Foster, relied on by defendant's counsel, is a case 
of a negotiable instrument 

W. A. JoJuiston cites 1 M. & Web. 533 ; 11 M. <fe Web. 329 ; Ad on 
Contr. 405; 5 M. & W. 495; 13 M. & W. 883; 11 Com. Bench, 191. 

The Court. We have no doubt that there is not sufficient evidence 
of payment in this case, to take it out of the operation of the Statute of 
Limitations. 
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It appears from the evidence that the parties plaintiff and defendant, 
upon adjusting their accounts, struck a balance in favor of plaintiff of 
XI 09 10s. IJd., which the defendant said he would pay out of the pro- 
ceeds of the sale of his property, which he was about disposing of. The 
party who bought the land had an order drawn on him by the defendant, 
which he refused to pay, but which was subsequently accepted and paid 
by his son. The last payment made on the order was within six years 
before action brought, and upon this the plaintiff relied to evade the 
operation of the statute. We do not think there was sufficient evidence 
of a recognition by the defendant of these payments to connect him with 
them. The defendant neither admitted nor denied that the money waa 
properly paid by the acceptor of the order. The order was to pay in due 
time ; it was not proved that defendant knew when and how the money 
was to be paid. The agreement for the sale of the land should have been 
produced to have connected the payments with it. 

As regards the objection that there should have been a replication, we 
have some doubt whether it was necessary. 

By Lord Tenterden's act the promise to pay must be in writing : that 
act leaves the question of part payment as it was before the passing of 
the statute, when a replication was not necessary. 

Upon the whole, we are of opinion that the judgment of nonsuit must 
be confirmed. 



GEORGE Mcdonald v. hugh mcdonald. 

The Court will not allow costs against a party who does not appear on the record. 

Harringtcm^ K II., had obtained a rule nid for costs against one Angus 
McDonald, who, it appeared, had instigated the proceedings in the original 
action as agent of the plaintiff, who resided in Australia. The action was 
abated by the death of the plaintiff, and a suggestion of his death was 
entered by Arigus, who, however, did not proceed further, but suffered 
the action to abate. 

Mr, Ilamngton now appears in support of the rule, and argues that a 
party a"feting without authority, as Ang^is McDonxdd did in bringing the 
action, is liable for the costs. 

The Court. If the party was absent from the Province you should 
have applied for security for costs. 

Rule discharged. 
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WALTER BARTO v. HENRY MORRIS. 

Where a deed has been traced into the actual possession of a party, it is necessary 
to call him to account for it before secondary evidence can be let in ; bat where doubt 
exists as to whether it was actually left with a party who has no interest in it, held 
sufficient to prove a search amongst the pai^ers of the person who it was presumed last 
had possession of it. 

This was an action of trespass tried at Amherst. A verdict was given 
for plaintiff, and a rule nisi granted to set it aside. 

The plaintiff claimed under a deed from one Crossmany dated 1836, 
to himself and one Bennett, conjointly. 

This deed (without which plaintiff could not maintain his action) was 
lost, and in order to let in secondary evidence the plaintiff on the trial 
proved the making of the deed at the house of one Frederick Barto, a 
son-in-law of Grossman, and that his daughter read it to him. The deed 
was not shewn to have heen brought away, and Frederick Barto was not 
produced on the trial, nor was his wife. 

McCtdly, in support of rule. The deed has not been sufficiently 
accounted for : it has been traced into the hands of Frederick Barto and 
his wife, who should have been called. It is not sufficient to apply to 
the party, you must produce him for examination. — 6 T. R 236, Rex v. 
Colter ; 6 East. 216, Rex v. Inhabitants of Castlereagh, 

The Court. There is no distinct evidence that it was left at Frederick 
Bartons. 

WiLKiNs, J. There is a great difference between tracing a deed to a 
person's house who has no interest in it, and tracing it to the possession 
of one who is the proper custodian of it. 

McCidly cites Rex v. Denio, 7 H. & C. 620. 

Bliss, J. The party, Frederick BaHo, was a stranger to the transac- 
tion ; the deed was merely signed in his house, — he was not the proper 
custodian of it. 

WiLKiNS, J. The case of Rex v. Denio shews, that where a paper is 
<ilearly traced into the hands of a person, he should be called to account 
for it, but the evidence in this case does not come up to that. 

McCully, There should be strong proof of the loss of the old deed. — 
12 Moore, 591 ; 3 B. & Aid. 296. Every means of search has not been 
exhausted.— 1 Car. & P. 139 ; lb. 282 ; 2 C. & P. 400 ; 1 Greenleaf, 
681 ; 3 Dowl. & Ry. 669 ; 2 Ad. & Ellis, 156 ; 4 Bingh. 298. 

The Court did not call upon Smith to reply. 
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We are of opinion that there was sufficient evidence of search of the 
lost deed given to let in secondary evidence. 

In the cases cited by the defendant's counsel the deeds wore traced into 
the actual possession of the party, in which case it was held to be necessary 
to call him ; but there is no such evidence here. It was proved that the 
old deed was taken to Frederidc Bartons house, in order to draw a new 
deed from it in Grossman's presence : after this was done, the party who 
drew it does not know what became of it. There is no presumption that 
the ileed was left in Bartons possession. It ought to have been left either 
with Crossman or the -plaintiif, besides whom no one was present except 
the witness who drew it. The plaintiff did not take it, and the presump- 
tion therefore is that Grossman did. It was proved that search was made 
amongst Grossman^ s papers, which we think was sufficient to let in 
secondary evidence. The Jury having passed upon the other points, the 
whole case is thus disposed of, and the rule nisi must be discharged. 



ALLISON V. DESBRISAY. 

Where a cause was referred to arbitration, and the defendant obtained time to pro- 
ceed to New Brunswick to procure additional witnesses, and in his absence the arbitra> 
tors received a telegram containing statements favorable to the plaintiff, which the 
defendant swore influenced their decision, and the award was made against him before 
he had time to return-— held sufficient ground to set aside the award. 

/. W. Johnston^ Junr.y obtained a rule nisi to set aside the award in 
this case, on the ground of partiality of the arbitrators, and the improper 
reception of testimony. The affidavit of the defendant states that he had 
obtained time to proceed to ^ew Brunswick for further evidence, and that 
the award was made against him before he had time to get back. He 
also alleges that the arbitrators were influenced by a telegram received 
from one John Power, 

Ritchie, Q. C, here shews cause against the rule, and reads affidavits 
of the plaintiff and the two arbitrators, contradicting the defendant's state- 
ments, with the exception of the last, to which they do not refer. 

The Court cannot interfere in a case like this. — Chit. Archb. Pr. 1549, 
1581 ; Ashton v. Pointer^ 2 Dowl. Pr. ca. 652. The Courts set their faces 
against interfering with awards. — 3 Dowl. Pr. ca. 201- ; lb. 199. If an 
arbitrator makes a mistake in law, it cannot be rectified, even where he is 
not a legal man. — 6 Vesey, 282 ; Ringer \, J(yyce^ 1 Marshall's Rep. 405. 

As regards their discretion to give further time. — Morgan v. Mather^ 2 
Ves. Junr. 17. 

The parties having chosen their Court, this Court has no right to 
interfere. 

Corruption, misbehavior, or excess of power, are the only three grounds 
on which an award can be set aside. 
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Buss, J. There is another ground, — acting contrary to natural justice, 
unless, perhaps, misbehavior includes that. 

Ritchie cites— 2 Ves. 23 ; 1 Ves. 365 ; 3 Bro. Chan. ca. 163 ; 1 Yes. 
369 ; 2 Ves. 451 ; 5 Ves. 846; 6 Ves. 70 ; lb. 282 ; 9 Ves. 67 ; lb. 364; 
18 Ves. 447 ; 2 Jac. & Walk. 249. 

This Court has no power to interfere — Winter v. Lithbridge, 13 Price, 
533 ; McLellan, 253 ; 9 Mod. 63, Wal,ker v. King, 

J, W. Johnston, Junr., contra. The main point is that defendant had 
not time to produce his witnesses. He w^as in the act of getting them 
together, when he was informed that the award was made. — 1 Bingh. 
384; 3 Dowl. Pr. ca. 669 ; 2 Vem. 238, 257 ; 6 Ves. 70; 9 Ves. 67 ; 
Drew V. Drew, 33 Engl. Law & Eq. p. 9 ; 6 Q. B. Ad. <fe Ellis, X. S. 
637 ; 4 Moore, 148 ; 6 Q. B. 845 ; 8 East. 341. 

The Court to Mr. Ritchie. You do not tippear to have answered the 
allegation of the defendant, that the minds of the arbitrators were 
influenced by the telegram received from Foioer, which he says was sent 
under a misapprehension of facts. • The amount of it is, that evidence 
has been received on the part of the plaintiff, while that on the part of 
the defendant has been shut out. 

Ritchie. The telegram was not evidence, and the inference from inter- 
nal evidence is that it did not influence the arbitrators. 

The Court. We cannot draw an inference such as that. You might 
have denied the alauement, which you have not done. We consider it a 
strong point on the part of the defendant, and a fatal objection to the 
award. 

The rule nisi to set aside the award must be made absolute. 



GENERAL RULE. 

It is ordered that the first Tuesday in each month be appointed for the 
trial of Summary and Appeal Causes, under the Provincial Act of 22 
Victoria, before a Judge at Chambers, when there shall be a Judge in town 
to attend to chamber business, except during the months of July, August, 
and September, when the long vacation takes place. Such causes will 
take precedence over all other chamber business, and are to be given in 
for trial to the Prothonotary on the Thursday preceding. 

In order to facilitate references made at arguments by counsel to 
minutes or papers before the Court, it is ordered that the Prothonotary, in 
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transcribing the Judge's notes, shall insert in each page of the transcript 
the words contained in the corresponding page of the original, and shall 
number consecutively the pages of such transcript ; and further, that all 
copies used in argument shall be conformable in those respects to that 
transcript. 

Ordered further, that all papers furnished to the Judges, and those used 
by counsel, shall contain the same words on each particular page and in 
the lines, and shall be numbered also consecutively on the pages and lines. 

By the Court, 

J. W. NUTTING, 

Prothonotary. 
25th July, 1859. 
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